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MEMORANDA. 

The Honorable James Kebnan was absent on privilege leave from 
the 15tli day of October to the 13th day of December 1874. 

The Honorable L. C. Innes was absent on sick leave from the 1st 
day of February to the 23rd day of July 1875. 

On the 30th day of March 1875, the Honorable W. Holloway left 
Madras on 10 months and 13 days leave of absence and Louis Forbes 
Esquire, of the Madras Civil Service (Acting District Judge of Bellary) 
was appointed to act and continued to discharge the duties of Judge 
from the 14th day of July to the 25th day of September 1875. 

The Honorable J. R. Kindersley was absent on privilege leave 
from the 27th day of June 1875 and resumed his seat on the 21st day 
of September 1875. 
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CORRIGENDA. 



Page 9 note (8). For '' p. 437'' read '' p. 487.'' 

3, 22 line 19. ^^ JDeh comma after '^namely'' and insert commaj 

after '' Rupees 62,386/' 

yy 35 yy 19. ,j '' of knd Or its pajmont" read "of land for its 

payment/' 

,, 36 note (a). „ " Si" read " Sir." 

yy 52 line 6« ,^ Seonoth read Sheonath. 

„ 53 „ 17. ,, (2) read (3). 

,, „ ,, 27. „ (2) read (1). 

„ 96 yy 6. BeU (1). 

,, „ ,, 13. DeZe (2). 

yy yy ,, 19. For (3) road (2). 

„ 107 yy 14. For "a fresh" read "afresh." 
Appendix, page i, marginal date. Bead 1875 for 1874. 

y, yy side note, line 9. Insert "of" before "offences." 

yy ' yy last line. Insert "not" between " could" and "be." 
yy yi vi, yy yy For " orf octly" read " perfectly." 

yy yy LS; liuc 10 fFom thc bottom. For "Act" read "act." 



MADRAS HIGH COURT REPORTS. 



■'N^VAMA^^^^^f^^^^^k^^^^A^ 



lappeliate 9uris(liittion; (a) 

Regular Appeal No^ 57 q/'1873. 

TMoTA VekkatachelIiASAMI Chettiab. (Plaintiff) AppellanU 
E^Bil^TNASAWUT Iteb and another. . . (BefendantsJ Respondents^ 

Event^here formaliiied in theembodimentlofcontractsareatthe 
option of the parties, there may be a coiiclnded and binding coutracty 
although there is an intention to put its terms into a more formid 
gha|)6. The eiistenca of euch intention is evidence that neither 
pajrty was to be bound until the intended formalitifs have been com- 
plied with. But when a sale, so as to x>ft8d ad interest, requires certain 
formal steps, and nothing turns upon the intention of the parties, no 
inference against a concluded ogieement can b6 drawn frbm the noti- 
comfiletion of formalities which kie not of their selection. 

The parties to a suit executed a written aigreement, which was 
dulv registered, whdrebv the p1ainti£f agreed to accept the property 
of the defendant, specified fin the agreement^ in adjustment of the 
said suit The agreement was not recorded under Section 98, Act YI 1 1 
of 1859. Plaintiff proceeded with his suit, obtained a decree, and sold 
the property mentioned in the agreement in execution of the said 
decree. The sale proceeds being insufficient to satis^ the decree, 
other proper^ belonging to the defendant was attached and sold for 
Rs. 23,360. In a suit for dainaged brought by the defendant : — Held^ 
that the agteeraente to withdraw the previous suit and to accept the 
properties of the* present plaintiff in discharge of the claim were 
concluded agreements, and that, therefore, present plaintiff was enti- 
tled with mterest, to the sum which property , not mentioned 
in the agreement, fetched at the sale \mder.the decree obtained by the 
defendant. 

THIS was a Begnlar Appeal against the decision of Mr. B. 1874« 
Davidson, the Civil Judge of Trichinopoly in Original „ an^ 



H, A. No. 57 

Suit No. 66 of 1871 . of 1873. 

The present 1st defendant sued the present plaintiff in 
Original Suit No. 20 of 1869 for money due on an instm* 
ment of hypothecation. While the suit was pending the 
parties applied to have the hearing of the case adjourned for 
seven days to allow of an amicable adjustment being made. 
The adjournment was granted, and the parties entered 
into a written agreement. Exhibit A, which was duly regis* 
tered, whereby the present plaintiff promised to sell, and the 
1st defendant agreed to accept the property, consisting of a 

[a) Present ;— HoUoway and Kiudersley, J. J^ 



S KADBAS Htaid COUBT BEPOBTS. 

1874. tillage and fonr bungalows^ mentioned in A^ for tke sum o{ 
i?. ^aV^\i ^®' 60,000 in adjustment of the suit. No agreement ot com- 
of 1878. promise wa8> however, recoi*ded under Section 98 of the Civil 
Procedure Code. Notwitlistanding this agreement the 1st 
defendant proceeded with his suit, and obtained a decree for 
Rs. 62,988-2-5, with interest, and a lien on so much of the 
hypothecated property as belonged to the 1st defendant in 
that suit (present plaintiff) was declared in his favor. The 
present plaintiff then appealed to the High Court in R. A. 
No. 7 of 1871. That appeal was dismissed on the ground 
that the agreement entered into under A was not a final 
adjustment of the suit which precluded its being further pro- 
ceeded with. Present plaintifE then brought a suit against 
the present 1st defendant, to compel him to perform the 
terms of the deed of sale A, The plaint was rejected under 
Section 2 of the Civil Procedure Code ; whereupon he brought 
the present suit to recover Rs. 1,00,000 as damages alleged 
to have been sustained by him owing to the 1st defendant's 
breach of contract. 

In framing his plaint the plaintiff divided his claim 
under three heads, viz., Rs. 60,000 value of the property as 
agreed upon in document A. ; Rs. 5^000 damages sustained 
by perishable articles in consequence of 1st defendant's at- 
. tachment of them in 0. S. No. 20 of 1869 j and Rs. 35,000 
on account of loss sustained by the plaintiff owing to the 
alleged breach of contract. 

The defendants, who were undivided father and son, 
admitted the breach of contract by 1st defendant, bat 
pleaded : — Ist^ that the plaintifE had not been damnified 
thereby ; 2nc2, that the damage, if any, which the plaintiff 
sustained, was too remote j and Zrd, that the 2nd defendant 
could not be held responsible for his father's acts during 
his father's life-time. 

The Lower Court held that the suit was not barred by 
Section 2 of the Civil Procedure Code, that the claim for 
Bs. 60,000 was untenable, and that as regarded the claim for 
Rs. 5;000 plaintiff was not entitled to the relief sought/' As 
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to the tliird item of Rs. 35,000 claimed by the pkinti£E the ^S74. 
liOwer Court observed : — 



^' Now this item of Rs. 35,000 is made up thus^ viz :— • 

Is*.— Rs. 19,600 the difference between Rs. 60,000 the 
sale price of the village and four bungalows fixed 
in A, and Rs. 40,400 the actual price they fetched 
at the Court sale. 

27id. — Rs. 23,360 the price realized by the sale of 15 
other bungalows required to satisfy the balance of 
the 1st defendant's decree in 0. S, No. 20 of 1869 
in consequence of 1st defendant having withdrawn 
from A. Less Rs. 7,960 remitted by plaintiff ou 
account of stamp duty. 

^' All these are admitted to be the correct prices realized. 
It is very obvious that the plaintiff would have been in a 
better position than he is at present had the 1st defendant 
adhered to the agreement he entered into with the plaintiff 
under A as he would still have retained possession of the 15 
houses in question, which, in the absence of anything appa- 
rent or alleged to the contrary, may be taken to represent 
Rs. 23,360. 

*' But the question arises, did the price of Rs. 40,400, 
which the villages and four bungalows mentioned in A fetch- 
ed at the Court sale, represent the fair market value of the 
property, for if so, the 1st defendant would hardly have been 
expected to accept them as representing the value of Rs. 
60,000 when he discovered the mistake he had made ia 
agreeing to the terms of A. 

'' There is no doubt a great deal to be said on both sides 
of the case^ but in deciding the point at issue it seems to me 
that the real question that presents itself for solution is this-^ 
Is the particular result in this case such as might have been 
contemplated by the parties as naturally flowing from the 
f^^ done ? Because I think that before the plaintiff can be* 
come entitled to any favorable decree at all, it is necessary 
that it should clearly appear that the damage for which coni- 



of 1873. 
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1874. pensation is claimed was the natural and reasonable conse-^ 
'STi No 57 9^®^^® ^^ *^® defendant's act. 
» ^f^^'^^- — f< Now, I do not think that the three witnesses whom 

the plaintiff examined to prove this part of his case» have 

(succeeded in establishing this proposition. 

'' I by no means intend it to be understood that I thinly 
it iippossible the sale of the property may not have been 
prejudiced in some degree b^ the 1st defendant's apt, but I 
am of opinion that there is no sufficient proof of such having 
been the case even remotely^ and no intimation was given to 
the ].3t defend^t that the plaintiff was likely to suffer any 
probable loss in consequence of the 1st defendant's with-; 
drawing from the original agreement. 

'^ My finding on the 2nd issue therefore is, that the plains- 
tiff is not entitled to recover any sum from the 1st defendant 
as damages, and the result is that I dismiss the suit, but 
^here are circumstances in the case which induce me to 
think that the dismissal should be without costs.'' 

From this decision the plaintiff appealed on the follow^ 
ing grounds : — 

I.— The decree is against the weight of evidence. 

p,_.The defendants having admitted breach of con- 
tracti the plaintiff was entitled in law to a decree 
for damages. 

III.*-The plaintiff is at ?JI events entitled to r^oye^ i^s 
damages the two sums of Bs. )9>600 and Bs. 
23,360^ with interest from the date of the exe^i^* 
tion of the decree in O. S. No, 20 of 1869, these 
two sums being the loss incurred by plaintiff in 
consequence of the defendant's withdrawal from 
the agreement entered into with him in com- 
promise of the above m^ntione^ suit then pending 
between them* 

Jlfr. MiUer and Mr. Scharlieb for the appellantj, the 
plaintiff, contended that the contract to sell being admitted^ 
the only question ^s as to the measure of damages for th^ 
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Ireach of tiiat contract^ and submitted tliat the damages 1874- 

skould be the fall value of the fifteen bungalows. J?. A.i^o,\i 

Mvf Shephafd for the respondents^ defendants^ contend- • *-^ — 

ed that the plaintiff had aggravated his damages. Ks. 1^500 
must be deducted as that sum never came to defendfliutj but 
Tv^ent tol>ay othpr cyeditiorSj 

JRamachendraiyar for the 2n4 re^poftd^nt, d§fenda|it, 

Jl/r. MilleT ^^ TPply* 

The Court delivered the following 

Judgment: — At its final stage, the two contracts to 
"Withdraw the suit and tp accept through the medium of a 
sale the properties of the plaintifi" in discharge of the claim 
there made are admitted by the defendant^ who has per- 
sistently denied that there were any such agreements. 

The evidence that the agreements were concluded was 
0i the most cogent character^ and the success of the defend- 
ant in evading justice for so many years has arisen from 
the not distinguishing between a concluded contract to sell 
and a sale ; between an agreempi^t to popipromis^ ^nd a 
compromise^ 

It has been long settled, even where formalities in tl^e 
embodiment of contracts are at the option of the parties^ that 
there may be a concluded and l^inding contract although there 
is an intention to p^t itg terms into a more formal shap^ ; 
Fowle y. Freeman (1), The existenpe of such intention 
is evidence that neither party w^s ^^ l^e bound until the 
intended formalities have been complied with ; Ridgway v, 
Wliarton (2). "VV^here, however, as here, a sale so as to 
pass an interest requires certain formal steps and nothing 
turns upon the intention of the parties^ it is manifest that 
no inference against a concluded agreement can be drawn 
from the non-completion of formalities which are not pf 
their selection. In the present case the evidence of the 
completion of those formalities so as to bind the defendant 
\s of the most cogent character. The mode in which the 

^1) 9 Ves., p. 851, (2) 6 H, L., p. p. 238, 264, 268, 305, 
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1874. plaintiff has been advised has prevented Um from obtain- 
p^^^^TTt ^°fif niore relief than we have given by our decree. That 
qjt 18T3. relief is probably very incommensurate with the wrong 
which he has sustained. Appeal allowed. 

Decbkk :— " This Court doth order and decree that the decree of 
the Lower Court be, and the same hereby is, revemed, and this Coart 
doth direct that the defendants do pay to plaintiff Rs. 31,050 being 
lis. 23,000 with interest at 12 per cent, ftrom the 1 5th August 1871 
the date of the sale, to the date of this Court's decree, together with 
further interest at 6 per cent, from the date of this decree to the date 
of its execution on the judgment debt and costs"— with costs of both 
hearings. 



Appellate JItuusDtctton;. (a) 

Special Appeal No. 481 of 1871. 

ViTLA BuTTEN (Plaintiff) Special Appellant 

Yamenahma C*ird Defendant) Special Bespondent^ 

A lon^ course of decisions in this Presidency recognise the right of 
a coparcener to dispose of his interest in the joint family property 
before partition : a co-parcener cannot, however> before partitioni convey 
away as his interest any specific portion of the joint property. 

In a suit by an adopted son to set aside a Will made by his adoptive 
father disposing of immovable ancestral property ; Held, that the Will was 
of no effect as a valid devise of property. At the moment of death the 
right of survivorship was in conflict with the right by devise. Then the 
title by survivorship, being the prior title, took precedence to the ex. 
elusion of that by devise. 

1874. npHIS was a special appeal against the decision of V. 
October l^ X Jayaram Row, the Principal Sadr Amin of Mangalore^ 
* of 1871« in Regular Appeal No 725 of 1869, modifying the decree 

of the Court of the District Munsif of Mulki> in Original 

Suit No, 23 of 1868. 

Plaintiff sued as the adopted son of the 1st defendant, 
to set aside a Will made by his adoptive father on the 4tli 
January 1868, whereby he bequeathed his immovable pro- 
perty tohis daughter, the Srddefendant, and another daughter, 
a minor named Kistnamah. The plaintiff further sought to 
obtain immediate possession of the property in dispute on 
the ground of the imbecility of his adoptive father. 

Ca) Present :— Sir W. Morgan, C, J., Tunes and Kernan, J, J. 
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The 1st defendant died after the institution of the suit 1874. 

October 16. 

The 2nd defendant^ admitted plaintifPs right as adopt- ^'^'^[^ 
ed son of her husband^ the 1st defendant^ but set up a life- ' 

interest in herself in the property in dispute. 

The 3rd defendant denied the adoption of the plaintiff 
by the 1st defendant^ and maintained that the Will of the 
Ist defendant was valid« * 

The Munsif dismissed the suit on the ground that the 
adoption set up by the plaintiff^ was not proved. The 
Principal Sadr Amln found that the alleged adoption had 
been satis&ctorily proved^ and as to the Will made by the 
1st defendant^ he remarked as follows :— • 

" The Will I. shows that some part of the property in 
dispute was purchased by the 1st defendant. Plaintiff says 
that the said purchase was made by the said defendant from 
ancestral funds. While the said allegation of plaintiff is 
supported by the presumption of law, the 8rd defendant's 
vakil was not prq)ared to deny its truth ; but on the con« 
traiy made a general admission that all the property in dis-^ 
pnte was 1st defendant's ancestral property » There appears^ 
therefore, no objection to hold that the said property is 
ancestral property. It being so^ and the bequest thereof 
made by the Ist defendant in favor of 3rd defendant, &c.^ 
being apparently after the date of plaintiff's adoption^ the 
said bequest can, by no means, affect plaintiff's share of it^ 
which is a moiety, under the Hindu Law, which is applicable 
to this case, 

^' As to the remaining portion, that is, a half of the 
property in question, the Will I. in question must, I consi- 
der, be upheld. For, plaintiff has utterly failed to prove 
that 1st defendant was incompetent to deal with property at 
all by reason of unsoundness of mind. He had consequently 
a right to alienate the said portion of the property in ques- 
tion as forming his undeniable share, by gift, &c., and of 
consequence to bequeath it by Will, the power of a Hindu 
to devise being co-extensive with his power of alienation, 
as ruled in the Judgment of the Madras High Court in 
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1R74. Special Appeal No. 34 of 1862 at page 326 of the BeportSi 

Oct^r 16. Volume I. I therefore uphold the said Will to the extent of 

of 1871. ^^ ^^^ defendant's aforesaid share in thd disputed pro^rty, 

" I therefore^ in modification of the decree of tne 
Lower Courts cancel the bequest made by the 1st defendant 
tmder the Will I. as regards plaintiff's xnoi^t^ in the pr6perty 
in question^ and award possession of the same to pilaintiff, re-^ 
gard being had to the quality of the soil, ftc, I also direct 
that plaintiff and the 3rd defendant should bear the costs of 
original and appeal suits with reference to the amount 
allowed and disallowed, and that plaintiff shall recover the 
mesne profits ()£ the property awarded to him, as will bo 
determined at the execution of the decree^ from date ot 
plaint till delivery of possession to him/' 

From this decision the 3rd defendant appealed on the 
ground that, Nos. 2 and 3 were the self-acquired property 
of the 1st defendant, and that the 3rd defendant was there- 
fore entitled to the whole of them instead of a moiety only. 

And the plaintiff appealed on the following grounds :— 

1, The 1st defendant could not have alienated any 
part of the property in question without the consent of his 
son, 

2« The document No. 1 is not an alienation but a Willj 
and is, as such, invalid,— 

a. As being without consideration* 

b^ For want of possession given. 

These appeals were heard on the 29th January 1872. 

Mr> Shephard for Mr. Mayne, for the special appellant, 
plaintiff, contended 1st, that a father having a son cannot 
alienate ancestral immovable property to third persons 
inter vivos ; Sndly, that if such alienation is good, it does not 
follow that he can dispose of such property by Will The sole 
foundation for the affibrmative proposition is the decision in 
Virasvdmi Grdmini v. A'yyasvdmi Ordmini. (1) It is admit- 
ed that the judicial authorities were decided upon the Ddya 
Bhdga. Her© there is really nothing but the vague expres* 

(1) 1 Madras H. C. Rep. p. i7h 
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sion of Sir T. Sti*angej (Vol. I. p. 201) and the opinion of 1874. 
Mr; Colebrooke. The real gfh)unds,a8 appears from other cases^ ;s. A. No 48i 
were, that a co-parcener who had contracted ought not to tf/X87l. . 
be allowed to escape from his liability; and that a co-par- 
cener might seVer the joint tenancy. The doctrine that the 
contratit ought to be good to the ettent of the contractor's 
shar^; is an attempt to reconcile archaic; andmalous property 
with modem ideas of individual responsibility. As to the, 
difference between the Hindu undivided family and the 
English joint tenancy, see Sadabart Fretsad Sahu v. 
Foolhdih Kaer. (1) The mlei adopted here is opposed to the 
authorities in the other Presidencies :— 

Sadabart Prasad Sahu v. Foolbash Koei\ (1) 
Nathu Lai Chowdhry v. Chadi 8ahu (2) 
Haun^man Dutt Moy v. Baboo Kisherb Kishor Narayan 
Sing. (3) . 

Gangubdi kom Sidhdjppd v. Bdmannd bin Bhimanndi (4) 

Evto if the alienation be good by act inter vivos, it does 
not follow that it is good if made by Will. Though the gene- 
lul proposition has been laid doWn in Valliyidydgant Pillai 
V. Fachche (5) the Privy Council in Nagalutchmee Ummal 
V. OopooNadaraja Chetty (6) and HoUoway, J., in Tara Chand 
V. Meeb Rom (7) were more guarded* Wills have proceeded 
on the analogy of gifts. 

1 Sir T. Strangers H, L. p. 258. 
Nii^dyavLO^aAmni Gheity v. Arunachella Chetty (8), 
iV. V'isalaichmi Ammdl v. N, Subbu Pillai (9), 

No fiction can establish delivery here, for the son takes 
by sui^vorship but the property vests in him on his birth, 
th0i^fore there is nothing for a Will to operate upon. A 
son is not merely an heir; he has two rights vested inTiim, 
1st, the right to partition, and 2ndly, the right of survivor- 
ship. In point of equity there are no reasons in fevor of a 



(1) a BetgsX L. R., (F. B.) p. 31. 

(2) 4 lb., (A. C. J.) p. 15. 

(3) 8 lb., p. 358. 

(4) 3 Bombay H. C. Rep., (A.C.J.) 

p. 66. 

(5) 1 Madras fl. C. Rep., p. 326, 

^al p. 332.) 



(6) 6 Moore's I. A., p. 309, (at 

p. 345). 
(Y) 3 Madras H. C. Rep., p. 60, (aj 

p. 55). , 

0) 1 lb., Appendix p. 437 (at p, 491). 
(9)61b., p. 270, (at.p.274.) 

2 
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1874. elaimant under a Will^ as there are in favor of a purchaser. 

^-j;-y3-4^j The cases hitherto have been either of purchasers, or, whore 
Q/ ^^^' there have been no issue or co-parceners^ 

2 Sir T. Strange's H. L., 433. 

Vallinaydgam Pillai v. Pachche. (1) 

Nagatutchnee JJmmal v. Oopoo Nadaraja Cheily, (2) 

Baboo Beer Pertab Sahee v. Maharajah Rajender Pertab 
Salvee. (3) 

Bmonauth Chunder v. Sreemuiiy Bamasoondery Dossee* (4) 

Suvjiva Row, for the sj)ecial respondent, 3rd defendant, 
contended that the power of a Hindu to make a Will is 
indisputable at the present day. The power of testalnent- 
ary disposition is co-extensive with the power to alienate 
inter vivos. The right of survivorship made no diffei^nce. 
The current of authorities is too strong to be^ over-ruled 
now. 

Virasvdmy Grdmini v, A'yyasvdmi Grdmini. (6) 

Cur, adv, vult. 

On the 16th October 1874, the Court delivered the 
following 

Judgment : — We consider it necessary to determine 
only the first and third of the three questions referred to us, 
as this will be sufficient for the decision of this special ap- 
peal. 

In regard to the first question, we are of opinion that 
the long course of decisions in this Presidency, recognizing 
the right of a co-parcener to dispose of his interest in the 
joint family property before partition, has not been in con- 
flict with the law of the Mitakshara. Our view, we are 
aware, is not in accord with that of the High Court of 
Calcutta, and we have, therefore, given the question all the 
more careful consideration. The reasons upon which the 
High Court of Calcutta have based their opinion will be 

(1) 1 Madras H. C. Kep.,p. 326. 

(2) 6 Moore's I: A., p. 309. 

(3) 12 Moore's LA., p. 1, (at p. 38), 

(4) lb., p. 41, (at p. 61). 

(5) 1 Madras H. C. Rep., p. 471i 
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found at page 44, Vol. in. Bengal Law Reports (Pull 1874. 
Bench Rulings) (1) also 12 W- R. (Full Bench.) sT^mrm 
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The Court say " so long as the family remains joint, 
''end separation has not been effected, either by parti- 
''tion or by agreement, such as that recognized in 
''the case above cited by the Privy Council (2) every 
"son who is bom becomes, upon his birth, entitled 
"to an interest in the undivided ancestral property. 
" In snoh a case neither the father nor any of the sons can, at 
"any particular moment,. say what share he will be entitled 
to when partition takes place. The shares to which tho 
members of a joint family would be entitled qn partition 
are constantly varying by births, deaths, marriages, &c.^ 
'* and the piinciple of the Mitakshara law seems to be that 
no sharer, before partition, can, without the assent of all 
the corsb^rers, determine the joint character of the pro- 
"perty by conveying away his share/' If by the word 
'share' is intended specific sha.re, the argument is of course 
valid that a co-parce^er. cannot, before partition, convey his 
share to another, because, before partition it cannot be ascer- 
tained what it is. It is equally the law in Madras that a 
co-parcener cannot, before partition, convey away, as hia 
interest, any specific portion of the joint property. See 
Venhatachella Pillai and another v, Ckinnaiya Mudaliar, (3) 
in which it is said (4) ; '* By the sale in the present case, 
therefore, the vendor, "Subbaroya, could not, in oui> judg- 
ment, transfer to the 1st defendant's father a valid title to 
any specific portion cf the joint family property, but only 
to his beneficial estate as an undivided co-parcener, with th^ 
** incidental right of partition,'' Considered in this light, the 
difficulties which have influenced the Calcutta High Court 
disappear. The person in whose favor a conveyance is 

(1) Sadabart Prasad Sahu v. Foolhash Koer. 

(2) Appovierv. Rarna SiMa Aiyan, XI Moore's I. A., p. 76 ; approved 
of and followed in Ram Chunder J)uU t* Chunder Coomar MunavU, 13 
Moore's I. A., p.* 182; RunjeU i^ingh v. Kooer Oujraj Singht L. R., I 
Indian Appeals, p. 9 ; and Baboo Doorga Penhad r. Mussamut Kwv^un^ 
£oomar, lb*, p. 55. 

(3) 5 Madras H. C. Rej)., p* 166. 

(4) At p. 17X. 



of 1871. 
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Ifl74. made of a co-parcener's interest takes wliat may, on a parti- 

Sr^rJVoTiSr ^^^^» ^^ found to be the interest of the co-parcener. What 

^ 0/1871. jje so takes is, at the moment of taking, and, until ascertaii^- 

ed and severed, subject to the same fluctuations as it would 

be subject to, if it continued to subsist as the interest of the 

co-parcener. 

But it can at the proper period be ascertained without 
difficuhy) and there appears to us no reason, either derived 
from the Hindu I^aw current in this Presidency, or founded 
upon genen^l priociples, for saying that such au interest is 
inalienable. 

With regard to the third Question, we are of opinion, that 
the Will in the case referred to cannot take effect. At the 
p[ioment of death the right of survivorship is in condBict 
with the right by devise. Then the ^iitle by survivorship, 
being the prior title, takes precedence to the exclusion of 
that by devise. We must, therefore, reverse the decree in 
special appeal, and declare the Will of no effect as a valid 
Revise of property in favor of defendant. 

Kebnak, J. subsequently, on the 12th FfV.:f^ry 187S}, re- 
cprded the following 

Judgment :— The 3rd question is whether a co-pai«ener, 
pf an ancestral property had, before the late Hindu Wills 
^ct, a right to dispose of his share by Will so as to defeat 
^e right of survivorship. 

Although I see some difficulty in arriving at a conclusion 
in the negative, I am not prepared to dissent from the above 
judgment of the Court on th^s point Qn the first question 
I agree in the above judgment fully. 

Special Appeal No. 48^ of 1871,. (allowed. 

NoTB.— As \he following case, heard an4 deeded pa the 18th Harch 
1874 but not hitherto rq>orted^ h»9 been f requentlj referred to with regard 
\o th^ question whether the powers of dispositioii by will, and of gif s inter 
^ivot are co-extensive, the Acting Reporteri who appeared for the plain- 
tiffs, has copied from his brief bis note of the judgment delivered therein 
after comparing it with the note made by Mr. Johnstone, 90ttDsel for tfaa 
d^endauta. 
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ORIGINAL JURISDICTION. 

Original Suit, No. 748 of 1873. 

O. Gk)0RO0VA BuTTEN, and another Plaintiffs. 

versus 
C. Narrajnsawmy Butten and two others Defendants. 

This was a suit for a declaration that the 2nd plaintiff, as the 1874. 

<«Laaghter of C. Chenchoo Rama Batten, deceased, was his sole legal Mwrch 18 . 

representative, and, as such, entitled to his estate ; and for delivery 0. 8. No. 74^ 

to the plaintiffs of such portion thereof as, on an account being o/1873. 
taken, might be proved to have come into defendants' hands. 

The plaintiffs were husband and wife. C. Chenchoo Rama Butten 
died in the year 1859 leaving his widow £[amatchee Ummall, and the 
2nd plaintiff, his daughter by his first wife, him surviving. In 1860, 
Kamatchee Ummall obtainea letters of administration to the estate of 
the deceased. She died on the 8th July 1873, and the Ist defendant, 
her father, the 2ud defendant, her mother, and the 3rd defendant, 
her brother-in-law, with whom she resided, took possession of the es- 
tate of C. Chenchoo Rama Butten, left by Kamatchee Ummall. The 
defendants alleged that whatever estate C. Chenchoo Rama Butten 
left, his widow took and disposed of as his only rightful representa- 
tive. They set up a will executed by Kamatchee Ummall on the 24th 
April 1862, whereby she appointed the 1st defendant her sole Exe- 
cutor, and bequeathed the whole of her property to the 2nd defend- 
ant. On the 21st July 1873, the will was proved by the 1st defend- 
ant, and probate thereof was granted to the "find defendant on the 8th 
December 1873. The defendants denied the 2nd plaintiff's right to 
her father's estate, pleaded that she had released her claim to such 
estate, and that her present claim was barred. 

Mr. Sprmg Branson, for the plaintiffs, contended that the widow, 
Kamatchee Ummall, had only a life interest, and, therefore, she 
could not dispose-by will of the property which, immediately upon 
her death, vested in- the 2nd plamtis as the daughter and only legal 
rejuresentative of Chenchoo Rama Butten. 

Sooha MoodeU/y v. AuchaXofy Avm/y. (1) 

Prdnjivandds TvXsidds v. Dekuvarhai. (2) 

Macnaghten's, H. L., 19 — 22. 

1 Sir T..Strange's, H. L. 134—234. 

As to the alleged release, the defendants are bound to show most 
clearly that the 2nd plaintiff was fully aware of all her rights, and 
unequivoeaHy and stbsolutely waived them. As 2nd plcdntiff 's cause 
of action accrued on the death of Kamatchee Ummall, and as that 
event took place only six months before this suit, the Statue of Limi- 
tations does not apply< 

Mr. Johnstone for the defendants gave up the contentions as to 
the release, and the Statute of Limitations, but contended that the 
personalty left by a divided Hindu without male issue, vested in his 
widow. • 

Prdnjivandds Tulsidds v. DevMvarhai (2) 

Jami/yatrdm v. Bdi Jamna. (3) 

MaTMisash/ien v. Ahylandummal (4) 

Gopaula Putter v. Narrai/na Putter. (6) 

l.Sir T. Strange's, H* L. 246—247. 



(1) Hadraa Sadr Bep. for 1854, p. 163. 

(2) 1 Bom« H. G. Bep., (O.CJ.) p. 130. 
(3)2Ib, (A.<;.J.)p.lL 



(4) Sadr Dewany Bep. for 1849, 

p. 115. 

(5) lb. for 1850, p. 74, (at p. 77). 
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1874. HoLLOWAT, J. — The theory of the will of a Hindu is an anooialy 

March 18. and ought, therefore, not to be pressed. I am of opinion that the 
O. 8. No. 74S authorities cited are inapplicable. Those were suits between persons 
qf 1873» who would be co-parceners and the widow of a childless, divided 
Hindu. ' Childless widow* does not mean that the woman is child- 
less, but that her husband was. Here the widow had a daughter, and 
bad no power to dispose of the estate d her deceased husband by 
will. Principles of law should be followed to their logical conclu- 
sions, but where an exceptional law is introduced, su<m as this of 
Wills among Hindus, it should not be carried further than the ano- 
maly introduced requires. It is not law that all that a Hindu may 
dispose of inter vivos can be disposed of bv him by mortuary 
instrument. That has never been decided b^ tne Court, but, on the 
contrary, has been distinctly found against m a late case from Man- 
ffaIore.(a) I must give judgment for ^Cs. 1,445, the admitted value of 
tne jewels. The enquiry into the houses will stand over till to-mor- 
Tow, and the question of costs, is reserved. 



^^Mt litrislurtum. (&) 

Bef erred Case No. 49 of 1874. 

EIandoth Mahxi 

against 

NssLANCHXRATiL Abbu KaXiANDAn and another. 

Defendants appeared in the French Oourt at Mah^, defended a 
suit, and made no oojectioii to the jurisdiction. In a suit upon the 
decree of the said Court, defendants pleaded want of jurisdiction. 
Held, that a man who has thus taken the chances of a judgment in 
his favor which would, if obtained have relieved him from all liability, 
is equitably estopped from afterwards pleading want of jurisdiction. 

^^^^'22 rpHIS was a case referred for the opinion of the High Court 
R. C, No, 49 JL by K. Knnjan Menon^ the Subordinate Judge of North 
. "•^^^^^' Malftbar, in Suit No. 687 of 1874. 

'^1. This is a. suit for recovery^ with costs and farther 
interest^ of Bs. 346-13-7 being the amount due under a de- 
cree of the Mah6 Court, dated 15th April 1874. 

'^ 2. Plaint recites that one CheI^bang&dan Mua^a^ to 
whom the defeudants stood indebted under a bond dated 
9th NoTember 1869, transferred the said bond to plaintiff, 
that he (plaintiff) sued the defendants on that bond in the 
Mahe Court and obtained a decree against them ; an4 that 
the amount as per this decree is still unpaid. The plaintiff, 
therefore, now sues upon this deeree in this Court on the 

(a) The principal case above reported, p. 6. 
(h) Present : — Sir W. Morgan, C. J., and Holloway, J. 
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ground tbat the defendants are living within the jurisdiction iB75. 

of this Court. ' R.C,Ko.4^ 

*' 3. Defence is that the Mah6 Court had no jurisdic- — ^ '- — 

tion to msLke a binding dedree against the defendants who 
lived always in British Territories ; and that thd cause of ac* 
tion also arose in British Territories. 

*'4i The Court after perusing the dvidencfe adduced, 
and hearing the Arguments on both sides^ adjourned the case 
for further consideration, subject to the decision of the High 
Court upon the following case :— 

" 5. The admitted of proved facts of the case are, that 
the defendants were, and have always been, permanent resi- 
dents in British Territories ; that the bond upon which they 
were sued in the French Court at Mahe was executed in 
British Territories and upon a British Stamp ; that the Chem- 
bang&dan Mussa to whom it was executed, and by whom it 
was subsequently assigned to the plaintiff, was a resident of 
both British and French Territories, though, in the bond, 
he is described as a resident of the latter only ; and that the 
bond stipulates that the defendants should take the money 
to him and pay him within a fixed time. 

'^ 6. The defendants contested the suit in the Mahe 
Court on the merits, and failed. The question of want of 
that Court's jurisdiction which they now raise was not there 
raised. 

'' 7. The plaintiff now maintains that that Court had 
jurisdiction over the cause^ though not over the defendants, 
because the cause of action arose within that Court's juris- 
diction, inasmuch as Mahe must be taken to have been the 
place intended by the bond for payment, the non-making of 
which was the cause of action. 

'' 8. The bond does liot say where the payment should 
be made. It merely says, 'we will bring the amount 
due to you and pay you' without mention of any particular 
place to which the money was to be brought. The plain- 
tiff's argument then is, that because the obligee is stated 
in the bond as a resident of Mahe, therefore Mahe must bo 
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1875. taken as the expected place for the produdtion and paymeni 
Ji.'C~Xo^49 ^^ *'"® money and that the cause of action consequently 
a/1874. — Arose there ; while the contention on the otheir side is^ that 
because the obligee had also a residence in British Territories 
(a fact well established by various records to which 
I referred), and because the transaction was totered into in 
British Territories with British subjects^ and subject to 
British la ws^ therefore the intended place for the discharge 
of the bond was the obligee's residence in British Territories^ 
and that, consequently the cause of action did not arise in 
Mah6. 

^'9. fieyond asking me to draw inferences on this 
point from the aforesaid circumstances, neither party has 
adduced any evidence aliunde to establish that any parti- 
cular place for payment was intended. As to the inference 
derivable from circumstances it does not in my opinion 
favour one party more than the other. Under these circum- 
stances I think it is unsafe to hold that the Mah6 Court had 
jurisdiction, but^ at the request of both parties, I beg to 
submit for the decision of the High Court the question—^ 
Whether the French Court at Mah6 had jurisdiction." 

No Counsel were instructed. 

The Court delivered the following 

Judgment : — ^This is a suit upon a judgment of a French 
Court, and the question is whether the plea that the I^rench 
• Court acted without jurisdiction is sustainable. 

The facts are that the defendant appeared in the Court at 
Mah6^ defended the suit and made no objection to the juris- 
diction. Whether in such circumstances the objection can 
afterwards be taken in an action upon the judgment is a 
point stated to be still open by Blackburn, J. in ScKibshy v. 
Westenholz (1) but the opinion of the learned Judge is, 
plainly that it cannot. 

We think that justice requires us to hold that a man 
who has thus taken the chances of a judgment in his favor 

(l.| L. R., 6 Q. 3; p. 166 (at p. 160)* 
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whicli would, if obtained, have relieved him from all liability 1875. 
is equitably estopped from afterwards setting up the objec ^^Tno^ 
tion. It becomes unnecessaiy therefore to consider the <l/'^874. 
rather nice question when by the contract of the parties a 
Jurisdiction may be created which would not otherwise 
exist. The recent case of Capin v. Adamson (2) is an 
example of discordance of view upon the point. 

We answer that the Sabordinq^te Court has jurisdictiqu. 



"^ntMi. lurisWttiott, {a) 

Regular Appeal No. 81 of 1874. 

{Civil Miscellaneous Petition No. 21*0/ 1875.) 

Kallavetti Kuriyil Kumholen Kuttt / Appellant 

{{Defendant.) 

NiLAMBUR Thacharakavil Mana Vikaramen ) Respondent 
aZios Thieumulpad | (Plaintiff J 

He who seeks a declaration of matters not necessary to the imme, 
diate relief sought, must sustain the burden of making out the ahsfmpf 
proposition which he has volunteered to support, and it will even I fea 
be a matter for the discretion of the Court, not to be lightlv exercised 
whether it will undertake the solution of the problem. " exercised, 

Suit brought for ^ declaration of title to a considerable tract of 
country on account of a trespass committed by defendant on a particular 
hill. .Z^*^'^' t/i^t asto that particular hill, the plaintiff's claim was sus- 
tamable, and that that disposed of the only questioa which it was neces- 
sary to decide. 

mHIS was a Regular Appeal against the decision pf I, K. 1875. 
X Ramen Nair, the Subordinate Judge of South Lfalalbar] J^Tno^J 
in Original Suit No. 45 of 1873!. o/*18 74. 

The suit was brought to establish plaintiffs jenm right 
to, and to obtain possession of, the hills mentioned in 
schedule A attached to the plaint, and valued at Rupees 
6,000 ; to procure the demolition of the shed (kuttipura), 
valued at Rupees 10, wrongfully erected by the defendant on 
hill No. 11, and to recover 8 logs of timber, or their valuQ 
Rupees 180, felled by the defendant. 

(2) L. R., 9 Ex., p. 345. 
(a) Freaent :-Sir W. Morgan, C. J., and Holloway, J 
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1876. The plaintiff alleged that the hills mentioned in tho 

iTZ'^i Vi^t were his anoestml jenm and in his possesaion, that 
0/ ^874. tiie defendant^ who has no right whatever thereto, haying 
assembled a large number of persons, forcibly felled son^e 
teak trees thereon and attempted to carry away the timber, 
whereupon plaintiff , with the view of preventing the renioval 
of the timber, preferred a complaint in the Emad Police In* 
specter's kutcheny on the 1st January 1873. On the In« 
specter's report the District Mi^strate of Malabar passed 
an order directing the 2nd Class Magistrate of Emad to 
investigate the matter. This officer having repaired to the 
hill, found that the defendant had erected a shed and occu- 
pied it with his own people and had felled 8 logs of timber. 
He thereupon submitted a report of his haying issued an 
order to defendant to abstain from any act towards remov- 
ing the timber from the place where it lay, and ejected the 
men occupying the shed. As the defendant contended in 
this case that the hills were the jenm (absolute) property of 
Athi Koten Thenapurath !(^air, and that they were leased tq 
defendant's father on perpetual tenure, the Magistrate in 
his order dated lOth July 1873 referred the plaintiff to the 
Civil Court for redress, and for a detern^ination on the 
question of title. 

The def endi^nt alleged that the SQu0iem boundary of 
the hills is Koranayen Poya and not Haniyen Poya, as incor* 
rectly shown in the plaint schedule ; tlfat a^ the hills up to 
Koranayen Poya, which is about 6 miles from Maniyen Poya, 
form one group, the latter Poya, which flows through these 
hills, could not haye been shewn a^ the boundary ; that the 
r names of the hills were incorrectly entered in the plaint ; 

that there is no hill called Parappapara or Kalakangott withr 
in the plaint boundaries ; that the dismissal of the complaint 
\>j the Magistrate strengthen^ his right to possession ; that 
the plaintiff has no right whatever to the hills and was 
never in possession ; and that of these hills those marked 
Nos 3, 5 and 24 are included in the more important ones, 
viz : Yallia Pattiyati, Cheria Pattiyati and Katakasheri, and 
were the jenm of Maruvithil Athikoter Yaganatt Thena- 
pi|rath Etathil Chappen Nayar and another, who conveyed 
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them in Vrischigom 1022 (November, December 1846) to 1876. 
defendant's father, the deceased Alii Kutty, in perpetuity, ig. a.^o, 8 1 



The Subordinate Judge in giving judgment observed: — 
*' The evidence of the 1 st and 2nd witnesses (village? oflBicers) for 
the plaintiff satisfactorily proves tiiat the forests in dispute 
are situated in Nilamboor Amshom in the Ernad Taluk, and I 
doubt whether better witnesses than the above can be had to 
prove a point like [this. That the above o£Scials have truly 
testified to the fact is proved by the prosecution of the Police 
complaint regarding these forests before the Tahsildar of 
Ernad, and by the ultimate disposal of the same by the Deputy 
Magistrate of Calicut Division without any objection being 
raised to their jurisdiction over the matter. Plaintiff lays 
claim to forests situated in Nilamboor Amshom, and defendant 
admits that the plaintiff is possessed of forests bearing the 
same name as the plaint forests, on jenm right. Then the 
above 1st and 2nd witnesses furtherprove that the forests own- 
ed by the plaintiff are the very forests here sued for, and 
that there are no other forests in Nilamboor Amshom which 
^re called by the names given in the plaint, and their evi- 
dence is strongly supported by the documents B to S and 
TJ. B isan oldpymash account of 993 (1817-18) of forests 
Nos. 1 and 4. Objections to the reception of the documents 
C, D and E may perhaps be raised on the ground of their be- 
ing summary decisions. I shall therefore leave these docu- 
ments out of consideration. We have still the documents F 
to S to supply their place. These documents supported by 
the evidence of the above witnesses prove beyond a doubt 
that in several successive years Moden crops were raised on 
these forests by plaintiff and his tenants, and that the forests 
are assessed in their names. Hence the plaintiff has, in my 
opinion, produced the best evidence that can be procured to 
prove his title to, and possession of, the forests in dispute, and 
I am bound to give him judgment as sued for with all costs 
against the defendant.^' 

The defendant appealed from the decree of the Subor- 
ordinate Judge, 



0/ 1874. 
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1875i Mr. 0' Sullivan and Mr, Poonen for the appellant, the de* 

MTAT^^oTii fondant, contended that the plaintifE had failed to prove title 
of 1874. ^ g^jjy pj^rt of the land, but that, even if it could be held 
that he had proved any title to the laud on which the alleged 
trespass was committed^ the Court could not make a decree 
on that account) declaring generally that he was entitled to 
all the lands in the plaint mentioned. He was admittedly 
in possession of the greater part of the property, of which 
he seeks to obtain a declaration of title in this suit. 

Mr, Spring Branson for the respondent, the plaintiff, 
contended that a cloud had been cast upon the plaintiff's 
title to the whole of the lands in dispute, by the claim of 
title thereto set up by the defendant, a claim he attempted te 
enforce by entry upon part of the land. It is admitted that 
the title to the Whole is the same as that to the part tres- 
passed upon, and the object of the wrongful entry of the 
defendant was to manufacture evidence for himself of so 
called acts of ownership. The suit has been so conducted 
by both parties throughout, as to raise the question of title 
to the whole of the property, and defendant cannot now 
contend that the declaration asked for and obtained, is too 
general. 

The Court delivered the following 

Judgment : — In the present case a declaration of title to 
a considerable tract of country has been sought and granted 
on account of a trespass committed by defendant upon a 
particular hiU, alleged to belong to plaintiff. 

As to the particular hill, we are of opinion that the 
evidence is sufficiently cogent to sustain the plaintiff's claim, 
and this is quite sufficient for the determination of the only 
question, which it was necessary to decide. There is a 
great deal of evidence of a somewhat loose and unsatisfactory 
character of acts done by the plaintiff upon other of these 
hills^ and the case has no doubt been conducted by both 
parties on the assumption that the owner of three of the 
principal ones is owner of the wholes This, however, does 
not absolve us from considering the propriety of making a 
declaration so extexusiye upon evidence %o islight. As be« 
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tween these parties, we agree that the preponderance of 1875. 
evidence is in favor of the plaintiff, but he who seeks a de- ^ ^. ^vo. 8X 
claration of matters not necessary to the immediate relief <?/ 1874, 
sought must sustain the burden of making out the abstract 
proposition which he has volunteered to support, and it will 
even then be a matter for the discretion of the Court, not 
to be lightly exercised, whether it will undertake the 
solution of the problem. It seems to us that we shall do 
ail, which can be discreetly done, by declaring that we con- 
firm the decree so far as it declares defendant a trespasser 
upon the particular hill. We See no reason to doubt that 
he is so, and we must not be considered as either affirming 
or ^saffirming the plaintiff's claim to the others. We 
merely decide that it is a question upon which, in this case, 
we ought not to enter. The defendant will pay the costs 
of this appeal. 

Appeal dismissed with costs. 
Judgment of Lower Court modified. 



^pjtUatt MmMim (a) 

Appeal No. 2 of 1875. 
M. Vythblinoa Mudblly {fSSZntJ 

HCundasawmyMudblly... I fpj^^ 

Leave to insiitnte a sait relating to property out of the jurisdiction 
as well as to property urithin such jurisdiction was refused by one Judge 
on the 30th' June 1874. The same application, in the same suit, between 
the same parties, relating to the same property, and founded on the same 
cause of action was maoe before another Judge on the 15th December 
1874, and the leave prayed for was granted. 

Heidi that the order should not have been made, and that it should 
be discharged. 

THIS was an appeal against the order of Mr. Justice ^^^^' ^ 
Keman, dated the 15th December 1874, admitting the jippeal J^o. 2 
pkint in Original Suit No. 12 of 1875. ^>^^Q^^' ^ 

On the 30th June 1874 the plaintiflF (respondent herein) 
through his then attorney Mr. Clarke, applied for leave to 
file a certain plaint then presented against appellant, for an 

(a) Present j— Bix W. Morgan, C, J.> and Holloway, J, 
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I8t5. account of family property^ and in respect of property out of 
2ppeaijNo.)i *^® juriadiction of the High Court as well as in respect of 
^^ ^^^^' property within such jurisdiction. 

The said application was made before Mr. Justice 
Kindersley^ and it was at the time of such application stated 
by Mr. Clarke that the suit was for a very large amount ; 
property to the extent of Rupees 40^000 or thereabouts being 
out of the jurisdiction and the remainder within the jurisdic- 
tion of the High Court. 

After perusing the plaint, Mr, Justice Kindersley 
refused to grant leave for the suit to be filed^ 

Ou the 12th August 1874 the plaintiff^ (respondent) 
filed a suit against defendant (appellant) for an account of 
family property within the jurisdiction of the High Court, 
being Original Suit No, 645 of 1874 ; in such suit the family 
property within the jurisdiction of the High Court was repre- 
sented to be worth Rupees 83,886, Rupees 21,500 of which 
was represented by landed property, and the remainder, 
namely. Rupees 62,386 jewels and furniture. 

On the application of Mr. Clarke on the 5th Novem- 
ber 1874, the said Original Suit No. 645 of 1874 was with- 
drawn by the plaintifE (respondent herein) before service of 
any sununons thereunder upon defendant (appellant) and 
without notice. 

On the 15th December 1874, the plaintifE (respondent 
herein) by his then vakil Parthasarathy Iyengar applied for 
leave to file a suit against defendant (appellant) for an 
account of family property and in respect of property out- 
side the jurisdiction of the High Court, but no mention 
was made at the time of the previous application to Mr. Justice 
Kindersley and his refusal to grant the same, and no plaint 
was presented at the time of such appUcation. 

The said application was made before Mr. Justice 
Keman, and an order was made thereon permitting the said 
plaint to be filed. 

On the 22nd December 1874, the said Parthasarathy 
Iyengar, at the request of Messieurs Prichard and Bar- 
clay defendant's (appellant's) solicitors, appeared before Mr. 
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Justice Kemati and mentioned the fact of the previous iippli- 1875. 

cation and refusal by Mr, Justice Kindersley, of which fact AppeapNo ''2 

he Parthasarathy Iyengar, had not been informed by his q/ 1875. 
client, the plaintiff, (respondent). 

TTpon enquiry before Mr, Justice K^eman, Parthasarathy 
Iyengar admitted that the plaint then sought to be filed, was 
between the same parties as the former one which Mr. 
Justice Kindersley had refused to admit, was in reference to 
the same property, and that the cause of action was also the 
samCf 

Messieurs Prichard and Barclay appeared on the said 
motion, objected to the reception of the plaint, and submits 
ed that the plaintiff, (respondent), if dissatisfied with the 
order of Mr. Justice i^ndersley, should be referred, in the 
usual course, to an appeal therefrom, that as the application 
had been refused by one Judge, it was not competent for 
another Ji^dge to set that order aside iipon the same states 
inent of facts, and that a final order having been passed in 
the matter, and no appeal having been presented therefrom, 
the plaintiff was precluded from taking further action in the 
matter, 

Mr. Justice Keman, howpver, refused to alter the order, 
pud directed the plaint to be received. 

The defendant (appellant) appealed against the order of 
Mr, Justice Keman made herein dated the 15th December 
1874, on the following groimds : — 

1.* That the learned Judge had no jurisdiction to make 
the order in qijestion, the same application in the same suit 
^jetween the same parties in reference to the same property 
find with the same caiise of action haying already been made 
find refused by Mr, Justice Kindersley on the 30th June 
1874, and if plaintiff was dissatisfied with the sai4 or4er he 
should have appealed against the same, 

2, That as the plaint was not presented or filed until the 
11th January 1875, the reception of the same is irregular aa 
It should have been presented at the time of the application, 
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1875. rnmS waa a Regular Appeal against the decision of ifr< 
J ? A ' ! J^o> 77 J. C. Hannyngton, District Judge of Salem, in Original 

• ^/^87S. Suit No. 4 of 1873. 

The suit was "brought to set aside the wi'ongful attach- 
ment of the immovable self -acquired property mentioned 
in the schedule annexed to the plaint, by the 1st and 2nd 
defendants on account of a decree that they obtained against 
the 3rd defendant. 

The plaint set out that the plaintiff and the 3rd defend- 
ant are plaintiff's divided cousins^ and that a partition took 
place between plaintiffs father and Narappa Chetty, the 3rd 
defendant's father, 30 years ago, since which time the familiea 
have continued to live separate. Plaintiff purchased the 
property in the plaint mentioned out of his own self- 
acquired property. The 1st and 2nd defendants having ob- 
tained a decree against the 3rd defendant, in Original Suit 
No. 11 of 1866, on the file of the Principal Sadr Amin's Court, 
falsely represented in their Petition No. 48 of 1872, that a 
moiety of the property aforesaid belonged to the 3rd defen- 
dant, and thus had it attached. When plaintiff peti- 
tioned against this attachment in Petition No. 220 of 1878^ 
an order was passed on the 15th July of the said year, direct- 
ing him to file a (Separate suit. Hence the present suit. 

After the institution of the suit plaintifF paid the debt 
of the judgment debtor, the 3rd defendant^ and procured 
the release of the land. The Civil Judge dismissed the suit 
when it came on for hearing, because the land had been 
released from attachment at the period of the decidon of the 
i^uit. 

On appeal, the High Court reversed the order of 
^smissal, and remitted the case for trial on the ground that 

* the plaintiff was clearly entitled to an enquiry as against 
the 3rd defendant, whether the land was his self-acqui- 
Bition, or the property of the 3rd defendant. If found 
^0 be his self -acquisition, he was entitled to have his title 
quieted by a declaration that this was so, and to recover thd 
money paid for the release^ with interest from the 3rd de^ 
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If the making of this order were a mere question of dia- . ^ 1875. 

" * JantLary 26. 

cretion, an Appellate Court would^ ordinarily, not interfere ; Appeal No, 2 
but the ground on which he put his decision was that this was — o/ i876. 
a renewed application on the same grounds as those laid 
before Mr. Justice Kinderslej which he had considered and 
decided upon. 

HoLLOWAY, J., was of the same opinion* When in thO: 
Appellate Court one Judge doubted the ppwer of that Courts 
to review a discretionary order, and one Judge thought that 
there was the power, but that it should be most sparingly 
exercised, it seemed a fortiori that one Judge cannot review 
the order of another. It seemed clear that these people, in 
bringing the same application on two occasions before two 
different Judges, were abusing the process of the Court. 

Following the Chief Justice in refusing to say that 
there was an utter absence of jurisdiction to make the order 
appealed against, he certainly thought the order should not 
have been made, and that it should be discharged. 

Appeal allowed and order discharged* 

Attorneys for the appellant : Messrs. Prichard and 
Barclay. 

Attorney for respondent: Mr. Smith. 



appellate 3urtfi(liittion« (a) 

Regular Appeal No. 77 of 1876. 

KwsTNAPPA Chbtty AppelUmt (Plaintiff.) 

Bakasawmy Iybb and 4 others. . ^Respondents {Defendants.) 

Evidence of some separation in residence, separate transaction of 
afifairs in certain instances, and acquisition of the property in dispute 
by plaintiff* all occurring in recent years, are not sufficient to prove 
division. 

Where the joint Hindu &mily derived considerable property trota 
an Ancestor after whose death these members of the family lived 
long together, the purchases of the property in dispute by the plain* 
tiff, could not be treated as bis separate acquisitions made from the 
money which had come to him with his wife, and by means of ftinds 
arising from that money. 

(a) Present :— Sir W. Morgan, C. J., and Eindersley, J. 
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1876. letters to 3rd and 5tli defendants, convince me tliat there 
H^^H'no ft °^^8* hskYe been a joint interest between the parties. If it 
of iS76, }iad not been so it is incredible that the plaintiff would have 
permitted the 3rd defendant to conduct snits in his own 
(3rd defendant's) name on his (plaintifiPs) behalf. He would 
undoubtedly have simply employ ed, and described him^ as his 
agent. 

*^ Under this impression I am of opinion that the plaintiff 
has failed to establish a non-community of interest^ and conse- 
quently has failed to establish the self -acquisition 6f the 
plaint property ; and I consequently decree that his plaint bd 
dismissed, and that he do bear his costs and those of the de- 
fendants/' 

« 

From this decision the plaintiff appealed on the follow- 
ing grounds : — 

I. Document No. 16 is not evidence agaixist plaintif 
who was not a party thereto* 

II, The Lower Court erred in assuming that a member 

of an ipidiyided Hindu family could not jtosse^s 
self-apquired property. 

III. The issue was as to the self -acquisition o{ the 

property in dispute, and the decision thereupon 
is, that a failure to prove division is a failure to 
establish the fact of self ^^acquisition, which is 
an error. 

rV. There is, therefore, no decision upon the only issue 
in the case. 

Mr. Spring Brcmson for the appellant, the plaintiff. 

The evidence sho^s that the plaintiff and the Srd to 
5th defendants lived and traded apart, and that plaintiff 

acquired property in his own name. The sole question, as 
admitted by the Court below, was, — Was that property the 
self-acquisition of the plaintiff ? Hie chief criterion in such 
cases is — ^What was the source whence the purchase money 
came ? Dhurm Das Pxmdey v. Miissumat Sfyima Soondri 
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iHbiah (1) . Though that is not the only criterion. Bhunookd* 1B75. 
hareeLaUy. Gonpui Lall {2). E^TJ ^h 

'HL&te commensality is insufficient to raise a presumption — ^*^ ■■ — 
one way or the other. 

Norton's L. C. in Hindu Law, pages 175, 177, 179, 
191. 

Failure to prorp division does not involve failure to 
prove self -acquisition. The Judgment of the Lower Court 
appears to be as follows j The plaintiff has failed to prpyo 
division — therefore the property in dispute is not his self- 
acquisition. The questions of division ai^d self -acquisition 
are separate and distinct. In this case the decision on the 
second question is simply an illogical inference from a 
decision on the first. There is, then, no decision upon the 7 
merits as to the only question before the Court, and the 
case should be remanded for an enquiry and decision there- 
upon. 

Mr, Shepha/rd for the 1st and 2nd respondents, the 1 
and 2nd defendants. 

The decree-holders are entitled to attach the proper 
The plaintiff and the 3rd defendant were members of 
undivided Hindu family of which the 3rd defendant is 
managing member and entitled to a s^iare liable 
be taken in execution of a decree against him. 
is clear from the evidence that he conducted 
in his own name, and not as agent pf the plaintiff. 
The onus of proving that the property wi^s self-acquired 
was upon the plaintiff, and he h^ failed to rebut the pre- 
sumption that the gains of a member of a joint Hindu family 
are obtained by family funds. Cesser of commensality is no 
proof of diviBion,Mt^«wmaMriwwdee£bori'i(;i^rv.X^do(>iaZ.(3) 

Bama Bow for the 3rd an^ 5tl^ respondent?, the 3rd an^ 
^th def endanta. 

Evidence of separation as to residence, and food, is not 
^^ufficient proof of iiYiBioJXfMussumat AnundeeKoonwurj.Khthi 

(1) 3 Moore'8 I. A., p. 229, (at p. 240.) 

(2) 10 Sutli. W. R., p. 122. 

(3) *r4 Moon'i I. A.,> 412^ 
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187^' dooLal (1). Tho pi*esumption of law is against dmsiouftaft 
Rr'AT^^'oPn self-acquisition. He who sets up either allegation most prove 

. ^^ ^*^^^ it. Here^ the plaintiff has failed to prove division, and has not 

shown from what source he obtained his funds. On the other 
hand there is ample evidence that the 3rd defendant was 
the managing member of the family and brought suits in 
his own name, not as the agent of the plaintiff, as allegedj 
but as such managing member of the undivided family. 
Plaintiff having failed to prove division, the presumption of 
law is that property acquired by him was acquired by means 
of family funds, That presumption he bas {ailed to rebut, 

Mr, Spring Branson in reply. 

The Court delivered the following Judgments ;*-« 

KiNDKBSLST, J. — ^Excopt as to the separate reaideBce of 
the parties, the testimony as to their living in a state of 
division of interests is of the most general description. 
There is no clear trace of partition having taken place aad 
even as to the separate residence of the plaintiff and 3rd 
defendant the evidence is conflicting, and it is not clear that 
they lived separately more than three vears previous to 
the stiit. There is general testin^ony as to separate dealt 
iugs, but separate dealings are not inconsistent with 
community of interest. There is no evidence of separate 
celebration of the anniversaries of deceased ancestors^ 
On the other hand the Judge has pointed out circum- 
stances indicating non-division, We must therefore take 
it that the plaintiff has not proved that he is divided iii 
interest from the 3rd defendant. Then it i? in evidence that 
the plaintiff's father died leaving considerable property ; and 
even if the plaintiff did receive Rupees 1,000 from his father- 
in-law at his marriage many years ago, it is by no means 
clear that the property now in question was acquired with* 
out the aid of ancestral funds. The decision of the District 
Judge appears to be correct, and I would dismiss this appe^ 
with costs. 

Sir W. Morgan, 0. J: — I agree. The plaintiff has shown 
little i3:^ore than this, viz., some aeparation in residencOi a sepf^^ 

(I) 14 Moore's I. A„p, 412, 
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l^te transaction of affairs ui certain instances, and an acquis!- j^J^J^^ 
tion in his own name of the property in dispute, and all these ^STaTNoTIi 
occurring in i*ecent y eai*Si On the other side is shown a joint — ^ — --^_ 
Hindu family deriving considerable property from the all* . 
cJestor, Virappa, and living long together aftei* his death. 
As to a partition the Court rightly held that none was prov- 
ed, such separation as Was shown falling far short of this. 
In this state of things, the purchases in question cotld not 
"be treated as separate acquisitions made from the 1^000 Ru- 
pees, which many years before had come to him with his 
wife, -or by means of funds arising from that money. 

Appeal dismissed v)ith costs* 



Begula/r Appeal No. 90 of 1874. 
MaBhook AidsiN SuzzADA ... . . , Appellant {Plaintiff.) 

Mabix Ruddy, Vbnkata Rbpdt) ty^^J^j^^^^ /•n^^^^^^4 \ 
and two otiiers I Respondents {Defend<mts.) 

BjUkQ terms of an agreement entered into by the plaintiff and 
defendants, a pending^ snit waa oompromised, and payment of an asoer- 
kinad bitUnee found dae by plaintiff vas secured by the creditors (defen^ 
dants) beinj; f)laeedin possession of plaintiff's land for 55 years, with the 
nml^ of eojoying all the reots and profits thereof, subject to tbe payment 
oTa&ed ren^ part of which was to be paid to the plaintiff, and the 
remainder to be retained by the creditors towards payment of tiie debt. 
Heldt that the agreement was a mortgage, and, as sueh, redeemable on the 
usual terms. 

THIS w;e^ ft Regular Appeal against the decision of Mr. 1876. 
J. R. Darnel, tie Acting District Judge of Nellore, m /j^r^f/j 
Original Suit No. 6 of 1874. 'ofisii. 

On the 10th October 1857 a razinamah was entered 
into between ths plaintiff and the defendants in Origi- 
nal Bent No. S of 1852^ on the file of the District 
Court of Nellore. The plaintiff was found indebted 
to the defendants in the sum of Rupees 6^538^ and, in 
ordw to secure this sum, and a debt of Rupees 510 due 
to the defendants by one Jorabibi, the plaintiff's grand- 

mother, defendants were let into possession of the land now 
iM>ught to be redeemed, on a fixed rent of Rupees 293 for 

(a) Present j-*Sir W, Morgan, 0. J., and Kindersley, J, 
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1876. the term of 55 yean. Out of this fixed rent of Bnpeea 298 
kT^o &Q ^ defendants were to pay annually to the plaintiff the sum 
q/ 1874. of Rupees 169^ crediting the balance Rupees 129 in liquida- 
tion of the debt. 

Deducting payments made up to the filing of the suitj 
there was a balance due by the plaintiff to the defendants of 
Rupees 4,801^ upon payment of which the plaintiff sought 
to redeem the lands mentioned in the plaint. The defen- 
dants refused to receive the money tendered or to deliyer up 
the lands, on the ground that the agreement entered into by 

« 

the parties was not a mortgage but a lease for 55 years. 

The Acting Civil Judge held that the agreement was an 
usufructuary mortgage for a fixed term of years, and that as 
that term had not expired, the plaintiff had no present right 
of redemption. His judgment was as follows :— - 

" It is undoubtedly an usufructuary mortgage, and the 
question is, whether being granted for a fixed term of years 
the plaintiff has a right to present redemption without 
any clause in the agreement to that effect. 

The case at page 363, Volume 3, H. C. R. (1) adduced in 
support of plaintiff's case, is not a case in point, in that 
instrument there was a special clause allowing redemption 
within the term, and the Judges expressly refrain from 
giving their opinion on the case, if the special clause was 
excluded. 

Another case quoted by plaintiff's pleader, is certainly 
more to the point, but it is not published under any authority 
and therefore is not binding. This was a miscellaneous order 
passed by the Civil Judge, in Original Suit No. 3 of 1S67, 
on the file of this Court, and confirmed in appeal by th0 
High Court, (Civil Miscellaneous Regular Appeal No. 121 
of 1871.) Here the principal amount secured, was Rupees 
9,890, and a village was mortgaged for a term of 30 years, 
the mortgagor paying annually interest of Rupees 890, and 
paying the principal sum after the expiration of the term. 
Here the mortgagor was permitted to pay the principal 
within the 30 years. The case somewhat differs from the 

(1) B, Doroppa v. Kundvkwri MaUikdrjanudu^ 
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presentj and I do not know the principle on which it was 187B. 
decided; ad the judgment of the High Court merely confirms g^A.No.do' 

the order, and the reasons are not given. I do not therefore o/ 1874. 

lee] bound by this cls an authority. On behalf of defendant 
a case deciHed by the Calcutta High Court, at page 527 of 
CowelFd Digest, Soorjun Chowdhry v. Imamhandee Begum, (1) 
was quoted against the right of immediate redemption, this 
is called a zur-i-peshgee lease^ and the principal, and interest, 
was to be cleiared. off by the usufruct of the property, the 
balance found due at tlie etid of the period, was to be paid 
by the lessor, and he was to take possession, he was not 
allowed to take possession before the expiry of the term. 

In this case the reilsons for the decision are not known. 

The case must be decided according tci the intention o£ 
the parties, and it seems to me that the clear intention was, 
that the debt should be paid off by the enjoyment of the 
land for the full term of 55 years, and the mortgagor should 
not be entitled to redeem before. I can find nothing in the 
rules of equity regarding redemptiouj which will assist a 
mortgagor in relieving himself from the consequences of 
his own contract in this respect^ because, he afterwards 
changes his mind, and wants to recede from his contract.. A 
man cannot make a mortgage, and at the same time stipulate 
that there shall be no right of redemption, if he does, equity 
will relieve him and allow him to redeem in spite of his agree* 
nient, but here the right of redemption exists, though it can- 
not be enforced until the expiry of a term. In the present 
agreement no interest is charged, in lieu of that, the mort- 
gagee is to receive any profits which he may be able to obtain 
from the lasid in excess of the rent, which he is bound to pay 
to the mortgagor, he must pay the rent whether the land 
yields a profit or loss, he cannot claim the principal now if he 
wished, and therefore the mortgagor cannot claim immediate 
possession of the land ; as therefore, the terms of th^ con- 
tract are expressly against the present right of redemption^ 
and fliere is in my opinion no equitable reason why the 

(1) 12 W. R., p. 527. 
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1875. contract should be 86t aside in faror of tlie ttlortgagoi*j 

H.A. No 90' ^ dismiss tTO suit with costs. ' 
0/1874. 

~ ' From this decision the plaintiff appealed to the Higli 

Court on the following, among other grounds :— 

, The plaintiff is entitled in equity^ and undef the termt 

of Exhibit A, to redeem at once tbe pto|>6fty in questioii 
by payment of the mortgage amotmt; 

The plaintiff's right of redemption is atssoliitey and can 
be exercised in equity at any time before it is barrel by 
lapse of time. 

The provisions entered in Exhibit A are for the henefit 
of the plaintiff^ and if he chose to waive them^ he caniiot be 
compelled to adhere to the same» 

Mr, Miller for the appellant : — ^Ttis is a sUit to fedeein 
an usufructuary mortgage. It ia resisted on the ground 
that the time specified in the ra^nama creating the mort'* 
gage has not yet expired* JB. Dorappa v* Kundukuri Malli- 
'karjunndu (1) ia really on all fotirs with the present. The 
matter of the provision for payment within two months having 
been got rid of^ the facts are identicaL Then Original Suit 
No. 3 of 1867, is exactly in point* The Judge disregarded 
it j but he is bound by his own previous decision* If we . 
look to the intention of the parties^ it was merely the repay- 
ment of a debt. 

The Advocate General for the respondents : — ^This was 
not a simple usufructuary mortgage, but a lease, and an 
arrangement for payment thereon. There was a lease in 
existence before Original Suit No. 2 of 1854 was brought. 
Regulation 34 of 1802, s. 8, {a) refers only to cases where 
no time is specified. The English law is clear on the subject. 
II W. and T. 887 : Brovm v. Cole, 14 Sim. 427 ; 1 Fisher 656 ; 

(1) a MadrM H. C. Ilep , p. 863. 

(a) Act XXVIII of 1855, Section 1, repealed Section 3 of 18 Geo* 
S, c. 63, and all the usury laws in force with the BegulationB mentioned 
in the Schedule. Sections 2, 4» 5 and & of Begulation 34 of 1802 of the 
'Madras Code are repealed thereby " and Section 8 of the same Be- 
culation so far as it may be deemed to limit the rate of interest to 
be allowed on mortgage bonds," 
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euoh airangemente are good for both parties, See ako ^75, 
Khaoah Lot/ AH y. Gt^raj Thakoor, XI Suth. W, R,, 408 ; and g^^ ^^ 
Soarjun CKawdhry v, Imcmbcmdee Begums XII W. B., 527, of 1874'r 

llie arrangement here was called a ^^ lease/' It was a 
fair arrangOT[jent for paying off the debt, It would be un* 
{air for the tenant to be turned oat at any mon^ent the mort* 
gagor pleases ; and we haye a right to take our chance of good 
and bad seasons over the long prescribed period, Then agai^ 
the Hindii law appears to forbid the redemption of a mort- 
gage before the time settled, JS, Dorappa v. Kunduhuri 
ilMikarjunudu, (1) T?he only ground for the Court to 
proceed upon, is the intentiorp of the parties. 

Mr. Miller in reply, — The facts of the case indicate 

« 

that it was practically one of mortgage. The 4,000 Rs. al- 
leged to have been spent on improvements for 1 7 years, is 
no great snn^, and the mortgagee has no doubt received the 
full amount bjr this time from the produce of the land, 

S;k W. Morgan, C J ;^— The cases cou^e to this, that wheu 
once you get a debt with the security of land or its payment;, 
then the ajrangement is a mortgage, by whatever name it is 
palled, If we find here that the transaction was a mortgage, 
then justice will be done by allowing the money to be paid. If 
on the other hand, we fin4 that it was practically a sale of 
the property for &5 years, then it cannot be set aside. That 
\s the principle on which oi\r decision will be grounded. 

Cur, Adv, Vult, 

i\ff)qt^ws^t ;*— Tho Court below having found the lease 
for 55 reafstb be '' undoubtedly aii usufructuary mortgage," 
nevertheless held that no right of redemption existed during 
the term^ Now if it is once ascertained that the parties 
imtendod to create a n^ortgage security and not to convey ati 
absolute interest, the transaction will always be re^urded as 
a niortgage and redeemable on the usual tenus. 

We. are satisfied that the t9rm&-{]f -ilie ;ari^ngement 
itself, by which a pending suit was compronused and pay- 
ment of a balance (ascertained to be due on a settlemeut of 
(1 ) 3 Madras H, C, ftep., p, 363, (at p, 366).* 
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IB76. accoanta) was sectired, import nothing more than the erea^ 
y^A!^K 90 *^^^ ^^ * security for this debt. The defendants^ the credi- 
of 1 674. tors, are thereby allowed to occupy the land for 65 years at a 
fixed rent of 280 Bapees ovt of whichj after deducting 160 
Rupees for the plaintifPs n^dntenaupe an4 o^her specified 
purposes, 120 Bs. are declared to be applicable inliquidsr 
tioxi of the debt of 6|538 Rupees ascertained to be due. Iif 
this way the debt would be li(|uidatQd in 55 years, the de- 
fendants during such period having full possession and 
enjoyment of the land and its profits. In thiis proyiding for 
the gradual liquidation of the debt ai^d tl^e extension of 
the period of payment there is i^o ce|Hiain indiqatioi; of an 
intention to preate an absolute lease of the land or to put an 
end completely to the relation of debtor and creditor pre-, 
yiously pxisting. We are of opinion tha^, according to the 
true construction of the dpcumentj^ it creiates a mortgage 
security and the decitee dismissing the suit for redemption 
must be reversed. The case must be remanded to the Court 
below. Each party will bear their own costs of this Appeal. 

Appeal allowed and case remanded. 

Referred Case No. 3 of 1875. 

KuNDEME Naine Booche Naidoq Plaintiff. 

Bayoo Lutchmeepatt Naidoo and 
another Defendants, 

Where plaintiflTs sheep bad been attached ia satisfaction of a decree, 
f^gainsi a third party, and the 2ad defendant had purchased the propertj[ 
at the Court isale ; — Held, that a suit merely to recover the sheep or 
their value is cfognizable by a Small Ca^se Court. 

1875. rpHIS was a case referred for the opinion of the High 
^^^^~ 1 Court by Mr. J. C. Hughesdon, the Judge of the Court 

of 1 875. of Small Causes, Vellore. 

^■•^"""^""^"•"*»— >■■• 

No Counsel were instructed. 

The facts sufficiently appear from the following 

JunoMENT : — The first defendant in this suit had attach- 
ed a flock of sheep belonging to the plaintiiBE in satisfaction 
(a) Present ;— Si W. Morfaai 0. J., and Kiadersley, JT, 
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pi a decree against a third party. The secoud defendant 1876, 
had purchased the property at the Court sale. The plaintiff - ^ ^^ ^' 
sued for recovery of the sheep or for their value. o/1875.' 

The Judge of the Small Cause Court was pf opinion 
that he had jurisdiction to try the suit, but referred the case 
as the Proceedings of the High Court, dated 27th November 
187? and 5th November 1873, conflicting apparently with 
the decision in Janajcammal v. Vithenadien (1) seemed to be 
fax authority for a pontrary opinion. 

The Proceedings in November 1872 and 1873 show 
that this Court thought that the discretion conferred by 
Section 4, Act XXIII of 18G1 (2) should not be exercised so 
as to give jurisdiction to the Small Cause Court in the pav" 
ii&ular cases. In the Utpr case (that of Noven^ber 1873) a 
number of defendants (purchasers of djflferent lots) T^ere 
sued together and the suit itself was for other reasons 
regarded as one in which we judged it inexpedient to autho- 
rize a Small Cause Court to proceed. 

The earlier case (that of November 1872) was of the 
same kind, though in that the further circumstance occurred 
that the plaintiff sought to set aside an attachment in addition 
to the recovery of his property. 

The present suit is merely to recover the goods or theii: 
value and is maintainable. 

(1) 6 Madras H. C. Kep., p. 191, 

(2) " If in any suit there are moi*e defendants than oney and at the 
date of the institution of the suit all the defendants shall not reside vithin 
the jnri84iction of ^^ Court in '^hich the suit is brought, but one or more 
of the defendants shall reside within such jurisdiction, the suit shall not 
be r^eoted by reason of all the defendants not Residing witbiu the juris- 
diction of the Court i^ which the suit is brought, but the District Court, 
if the suit is pending in any Court subordinate to such Courts or the Sudder 
Court may order that the suit be heard in any Court subordinate to such 
Siidder or District Court, and competent in respect of the value of th^ 
aiiitto try the same." 
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^fi^tMt IwrisHcttQS, (a) 

Special Appeal No. 611 of 1874. 

Bh9IMa Ch4RLU ... ... Special Appellant {Defendant) 

DoNTT MuRTi Special Bespon^^nt {Plaintiff.) 

Where a wrong pertoo 18 nrrir9ted and imprisoped under a de* 
cree to whiob he waa no ])ai'iy, the person setting the Court io motion 
is not liable for such arrest and imprisonmeut if he did not obtain 
the process fraudulently or improperly. 

March 19 rilHIS was an appeal against the decision of Mr. L. Forbes, 
STk. No. en X the Acting District Judge of Bellarjr^ in Appeal Snit 
""^^^^^ No, 19 of 1878, 

Plaintiff broqglit this suit in the Court of the Principal 
Sadr Amin of Bellary to recover Bs. 1,300 as damages for 
his illegal arrest by the defendant, and for his detention in 
custody in the Civil Debtor's Jail at Bellar^, f oy a peoriod of 
four months, 

The defendant, as the assignee of a bond executed to 
one Yenkatadasappa by Authi Murthi, Bamiah ^nd Narrai-r 
Bappah, brought a suit^ Original Suit No. 220 of 1860^ there- 
upon in the Purghy Munsif^s Courts and obtained^a decree^ 
In e^cectttion of that decree the plaintiff was arrested. 

The defendant alleged that the saici Original Suit 
No. 220 of 1860 in the Court of the District Munsif of Purghy 
was brought against the present plaintiff and his paternal 
uncles upon a bond executed by them; that the plaintiff 
bears two names, Murthi, and Donthi Murthi, and was the 
first defendant in the said Original Suit Ko^ 220 of 1860, 
and one of the judgment debtors^ that the plaintiff was the 
son of Sinjivappah for whose debt the bond sued upon waai 
given, and that his real nan^e is Authi Murthi, by which 
name he was arrested and imprisoned i and that when the 
plaintiff was arrested and brought before the District Mun-. 
sif 's Court of Purghy, he raised no objection on the point of 
identity. The defendant denied that the plaintiff had sus- 
tained any injury and that the arrest was malicious or ui\« 
lawful or without reasonable cause. 

(ff) Present— Sir W.. Morgsn, C.J., m^ Uolloway, Jj. 
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Wie Principal Sadr Amin dismissed the plaintiff's suit j^^^^' <, 
Widi costs on the ground that he was one of the judgment <y, j. jyo.eu 
debtors in Origin^ Suit No. 220 of 1860 on the file of the of'lSll . 
Pm^hy District MunsiFs Courts and that, therefore^ his 
arrest was perfectly legaL On appeal the Acting District 
Judge of Bellary reversed the decree of the Principal Sadr 
Amin on the ground that tlxe plaintiff was not one of the 
judgment debtors in the said suit, and raised that objectioti 
when brought before the Purghy Munsif*s Court, He 
gave him a decree for Rupees 350 with costs. 

From this decree the defendant appealed to the High 
Court on the following grounds : — 

I. Malice not haying been alleged on the part of the 
defendant^ the plaintiff's suit must fail> and 
there is no cause of action. 

II. The plaintiff did not prove that he sustained any 
damages ; he is therefore not entitled to any. 

til. The amount of damages awarded to the plaintiff 
is excessive. 

IV, Plaintiff having been arrested under a warrant of 
the Court, he cannot recover any damages as 
against the defendant. 

Mr, Miller for the appellant^ the defendant^ con- 
tended that the mere setting the Court in motion did not 
make the person obtaining the process liable for the arrest 
of the wrong person where, as here, no fraud had been 
proved. 

Mr. Oould for the respondent, the plaintiff, sub-* 
mitted that there was distinct evidence that the proceedings 
in esBcntion were taken by the defendant against the plain- 
tiff whom he knew was not the judgment debtor, and that he 
was consequently liable for the result of his fraud upon the 
Court. 

Sib W. Moeoan, C. J. : — There is no reason why the 
deeree should -have been against the appellant. He set 
the law in motion, no doubt, and the result was that a per* 
son was taken in execution who turned out to be the wrong 
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1A76. person. Unless lie who sets tHe officord ol the Ck>iirt in mo- 

A. A, No. 6h *^^^ ^^®* *> fraudulently or improperi ji of which there is 

^^^'^^' not the slightest eridence in this case be is ilot liable for 

such ari^t. I would rererse the decree* 6f the Civil Judge 

on the ground that the appellant is not liable for simply pot* 

ting the Couft in motion; 

HoLLOWAT^ J. : — ^I entirely agtecf. There are several 
ways wherdby a person may become liable for arresting the 
wrong man. If he take an active part in. such arrest^ then 
he is a trespasser^ whatever his motive may have been. Hie 
is also liable when he sets the process of the Court in mo- 
tion^ but there he is only responsible if he obtain such pro* 
cess fraudulently or improperly. There is no evidence here 
that such was the case. It does not appear that the appel* 
lant induced the Court to commit^ but even if he had done bo, 
that fact alone would not render him responsible. The de- 
cree of the Civil Judge must, therefore, be reversed, with 
costs. 

Appeal allowed, and Lower Courtis decree 

reversed with costs. 



^I^^tllatt Ittrisbutiflu. (a) 

CivU Miscellaneous Special Appeal No, 358 of 1874* 

The Collector op South kBLCOT^PetUicmer) Appellant. 
TflATHA CflARBY. . . ... ... . . .{Counter-Pctr. ) Respondent. 

Five years after tho dismissal of a pauper suit, from the decree 
in which do appeal had been preferred, Governmeut sought recovery 
of the stacop duty by attachment and sale of the pauper plaintiff^ 
property ; Held that, the cluim was not barred. 

j^^W T^HIS was a Special Appeal against the order of Mr. 0. B. 

C. M.S. A, No, "*• Irvine, the District Judge of South Arcot, dated the 

858 0/1874. 25th September 1874, passed on Civil MisceUaneous Petition 

No. 151 of 1874, reversing the order of the Court of the 

District Munsif of Yillupuram, dated 18th April 1874. 

Suit No. 443 of 1866 on the fUe of the Yillupuram Dis- 
trict Munsif 's Court, brought by.theplainti£E Thatha Charry 

* (a) Present :— Sir W. Morgan, C- J., and Kiudersley, J, 
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iii forma j^auperis, was dismissed on the 25th February 1868, 1876. 
*iid from that decree no appeal was preferred, c.M s A N o 

358 0/1874.' 

In 1873 an application was made, on behalf of Govern., 
ment, to the Villupuram District Munsif's Court for the 
recovery of the stamp duty by attachment and sale of the 
pauper plaintiff's property. By Miscellaneous Petition No. 
947, the said plaiutifE contended that execution could not 
issue as the claim was b£»*red under Article 167, of Schedule 
2, of Act IX of 1871, npLore than three years having elapsed 
since the decree was passed. A counter-petition. Miscel- 
laneous Petition No. 1017? was presented to the said Disi;trict 
Munsifs Court on behalf of the Collector of South Arcol^ 
wherein it was contended that by Circular Order No. 7 of 1873 
of the Bo9»rd of Reyenue, Stamp duty, &c. due to Government 
could be collected at any time after the passing of the decrees 
in pa,yper sjiits. The District Ji^ijinsif held that " under 
the standing Circular Order No. 23i of the Board of Revenue^ 
there is no bar by lapse of time," and ordered warrant of at- 
tachment to issue. Prom this order the petitioner in MisceL 
kneous Petition No. 947, the pauper plaintiff in the OriginaJ 
Suit No. 443 of 1866j appealed to the District Court of Soi^th 
Arcot, by Civil. Miscellaneous Petition No. 151 of 1874. In 
reversing the District Munsif 's decree, the District Judge 
observed ;— ?• 

'* The Government Vakil on the part of the Collector 
draws the attention of the Court to an order of the High 
Court, dated 22nd November 1872, directing that copies of 
all decrees in pauper suits should be furnished to CcUectors 
a practice which it appears had not previously obtained, and 
Collectors are consequently often kept in the dark as to suits 
in which they ffhouid recover the stamp duty on behalf of 
Government. 

"In the present instance the Vakil argues that the Col- 
lector did not become aware of the decree until the end of 
1872, and that hence his application should no^ be held to Jpj^ 
barred. • 

6 
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1875. '< The Munsif should be aware that the Board of Revenue 

cirSTATNo. have not the power to prescribe within what period a Court's 
368 0/ 1874. decree should be executed. This is the province of the Legis- 
lature, who have declared 3 years to be the limitation. 



*' The recovery of stamp duty on behalf of the Govern- 
ment is a proceeding taken in execution of the decree. 

" Under Section 17 of the old Limitation Act ( Act XIV 
of 1859), (a) such claims were regarded as '^public claims/' 
and were expressly exempted from the ordinary rules of 
limitation, but this Act having been repealed by the present 
Act (IX of 1871), and there being no similar provision under 
this recent enactment, applications on behalf of Government 
for recovery of stamp duty must be treated like ordinary 
applications in execution of a decree. 

'' The Munaf 's order will be, and hereby is, reversed and 
annulled, and the land will be released from attachment- 

*' The Collector's motion must bo also rejected^ but, 
under the circumstances, without costs.'' 

From this decision the Collector of South Arcot appealed 
to the High Court on the ground that the application for 
execution was not barred by any Act of Limitation. 

The Acting Oovernment Pleader for the appellant : — Limi- 
tation Act No. XlVof 1859, Section 17(a) applies, whereas 
the Lower Court has decided the case upon the present Limi- 
tation Act IX of 1871 which did not come into force until 
April 1873, long after the filing of this suit. 

[Chief Justice. — According to one reading of Act XIV 
of 1859, Section 17, that Limitation Act would^not touch this 
case. Would the application by Government for recovery 
of stamp duty be considered '' a public claim f "] 

I submit that it would be so considered ; but in any 
view of the case the application is not barred by Act XIV of 

(a) Act XIV ofl859, Section 17 is aa follows :— " This Act 
shall not extend to any public property or right nor to any suits 
for the recovery of tbe public revenue or for any public claim 
whatevev, but such suits shall continue to be governed by the laws or 
rules of limitation now in force." 
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1859, for the appKcation was made within six years after the .^^T,^^ 
making of the decree in the pauper suit. c.M. 8. A. No. 

358 of 1874. 

The Court delivered the '^following 

Judgment : — The suit having been instituted before 
the 1st of Apnl 1873, the Limitation Act of 1871 does 
not govern this application for execution, {a) And the p^-e- 
vious Act XIV of 1859 contained a Section (17), cited by 
tlie Judge^ excludiQg from its operation a claim like the 
present one, which is in respect of costs recoverable by the 
Grovemment in a pauper suit under the provisions of the 
Code of Civil Procedure. Suit for the recovery of public 
claims continued by the terms of that Act '^ to be goveme4 
by the laws or rules of limitation now in force." But the 
Begulation {b) contained no special provision applicable to a 
Government claim like the one before us. Assuming in the 
respondent's favor that it would fall within the general pro- 
visions of the old limitation rules, then the application is 
not barred. The order will be rescinded. 

Order rescinded, 
(a) See however, Naranappa Aiyan v. Nanna Ammal, page 97, 

(5) Eegulation II of 1806, the only provision in which as to 
the claims of Gov^nment is contained in Section 2, cl. 1, whereby 
*' all claims on the part of Government, wkether for the assessment 
of land held exempt from the public revenue without legal and suffi- 
cient title to such exemption, or for the recovery of arrears of the 
public assessment, or for any other public right whatsoever (the 
Tndicial cognizance of which may not have been otherwise limited by 
some special rule or provision in force) are to be heard, tried, and de- 
termined, in the Courts of civil justice, if the same be regularly and 
duly preferred at any time within the peried of sixty years from the 
origin of the cauae of action." 
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Jij^pellate larisbittifin. {a) 

civil Miscellaneous Petition No. 181 of 1875. 
Sth> Mohidin Hussen Saheb [ ^'"'^^^^^^J^/^y Jg^i/^- 

An appeal under Mndras Act VIII or 1865 mast be presented 
within 30 days from the. date of the decision appealed against. The 
appellant is not required to file a copj of such decision with his 
appeal. 

1876. npHTS was an application underSection 376 of tlieCivflPro- 

C M^P jy o^ cedure Code for review of the judgment of the High 

181 0/ 1875. Court, dated the 22ud July 1874, dismissing Civil Miscel^ 

laneous Regular Appeal No. 181 of 1874 presented against 

an Order of the District Court of Chingleput, dated 22nd 

April lti74. 

The plaintiff in summary Suits Nos. 22 to 27, and 
29 to 31 of 1873 before the Assistant Collator of Chingle- 
put, presented appeals from the decision therein «to the 
District Court of Chingleput, by which the said appeals 
were rejected on the ground that they had been presented 
out of the time prescribed for such appeals. From tms 
order of rejection the pMntifif appealed to the High Court 
on the ground that the application for a copy of the deci- 
sion of the said Assistant Collector of Chingleput, in order 
that the said copy might be filed with the appeals, was 
made on the 5th February 1874, i.e., the very day on which 
the said decision was passed ; that the appeals were presented 
on the 8th April 1874, and were therefore presented within 
tWrty days from the 9th March 1874, the day on which 
the copy of the said decision was furnished to plaintin* 
The appellant (plaintifE) submitted that the order of rejec- 
tion was *' contrary ito Section 13 of the Limitation Act of 
J871.^'(6) 

(a) Eresent : — Sir W. Morgan, O.J., and Kindersley, J. 

Q)) Act IX Qf 1871, Section 13, so far as it affects this case, is 
las follows : — 

" In computing the period of limitation prescribed for an appeal» 
(the day on which the judgment complainea of was pronounced, and 
^he time requisite for obtaining a copy of the decree, sentence, or 
iQiKler appealed against or sought to be reviewed, shall be excluded." 



In re stED moSidtn htjssen SAWtB. 4S 

On the 1st Jnly 1874 the High Court transmitted ^ 18^5. 

A'M'il 1 9? 

Ijopy of the appeal to the District Judge of Chingleput and c, M. p. Na ' 
requested him to state the circumstances in which the appeals ^81 of 1875. 
t^^ere rejected as being out of time. On the 6th July the 
Kstrict Judge of Chhigleput replied that he rejected the 
appeals " because they were presented after the time allowed 
in Section 69 of Act VIII of 1865. "(a) By its order of the 
22nd July the High Court dismissed the appeal. 

The present application for review of judgment was 
made on the grounds — (l)that the appellant's illness at Vel- 
lore prevented his appearance on the 22nd July, and (2) that 
the Lower Court's decision was wroDg as the thirty days 
tvithin which the appeal must be presented were to be calcu- 
lated from, and exclusive of, the day on which the copy of the 
decision of the Assistant Collector of Cbitigleput was granted* 

Mr. Johnstone for the Petitioner. 

^e Court in refusing this application observed j— * 

The Act requires the appeal to be presented in the 
Zillah Court within 30 days from the date of the Collector's 
judgment and makes no provision for an extension of the 
time of appeal. ^ 

It is stiggesteJd that in the case now before tis, the days 
should be reckoned " exclusive of the time requisite for ob- 
taining a copy of the decree." (Section 13, Act IX of 1871 ){a) 
laid that, according to this cOmptitation, the appeal Was pre- 
sented within the prescribed period. But the Limitation 
Act of 1871 is insLpplicable to the present case, the suit 
having been instituted before the 1st April 1873, assuming 
that its provisions can be applied to any appeals tinder the 
Madrsbs Kent Act of 1885. 

A clause in like terms in Section 333 of the Code of 
Civil Procedure is also inapplicable here. It is suggested 

fa) Ma(?ras Act VIll of 186^^ Section 69, is as follows :— " A re- 
gular appeal shall lie to the Zillah Judge, fFora all judgments passed 
by a Collector under this Act ; provided that the appeal be presented 
to the Zillah Court within 30 days from the date of the Collector's 
iu^gment. But no judgments of a Collector under this Act shall 
be set aside for want of form or for irregularitjr of procedure j but upon 
the merits ouly*" 
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1875. that whereas in this case a delay of 29 days oeciirs in for- 
C» K . P. No " . Jaishing a copy of the decree appealed against, the right of 
181 of 1876. appeal is in effect taken away. But as this Act does not, 
like the Civil Procedare Code (Section 335) require that 
the appeal shall be presented in a prescribed form '^ and shall 
be accompanied by a copy of the decree appealed against/' it 
may well be that an appeal may be duly presented within 
the meaning of thn Act, notwithstanding the appellant^s 
involuntary omission to produce with it a copy of the 

decree. 

Petition dismissed. 



Sppellalt |ttrisiut«m. {a) 

Begular Appeals Nos. 82 and 86 of 1874, 
-- T.^ f (Ist Defendant) Appellant in No. 82 

T, XT f (Plaintiff') Respondent in No. 82 and 

Rbngasamt Naik ...|^ %pellant in No. 86. 

An agreement to refer on existing dispute to arbitration is as bind- 
ing and capable of enforcement as any other lawful contract ; and a 
submission of such a dispute to arbitration once made is not,, without 
just and sufficient cause, revocaWe. 

8. A, No. 491 of 1865, 3 Madras H. 0. Rep., p. 82 overimled, C^ 
P. No. 246 of 1866, lb., p. 183, and B, A, No, 66 o/1873, 7 lb., p. 267,. 
followed. 

1876 r I IHESE were Regular Appeals against the Decree of Mr» 
Ma/rch 19. -1- p Q Carr, District Judge of Tinnevelly^ in Original 
j^ 86 0/1874. Suit No. IS of 1873. 

The plaintiff sued for the recovery of moveable and 
immoyeable property " unlawfully and fraudulently appro- 
priated,*' by the 1st defendant the elder brother of the 
plaintiff, and, as head of the family the manager of its 
affairs. 

The plaintiff alleged that the 1st defendant executed a 
deed of division on the 20th March 1871, whereby (after 
deducting certain sums for the maintenance of the mother 
of the plaintiff and defendant, and assigning over to their 
sisters certain debts) the 1st defendant undertook to collect 
(aj Present : — Sii* W. Morgan, CJ,, and Holloway, J. 
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« 

debts, mentioned in the deed of division, and the moveable 1876. 

March 19. 

and immoveable property amounting in value to Rs, b. a, Nos. 82 
56^687-9-9 was to be equaUy divided between the plaintiflE SrJ^jfJ^ 
and the 1st defendant. The plaintiff further alleged that 
the 1st defendant collected the debts above-mentioned and 
appropriated the sums collected to his own use, and " con- 
cealed certain properties without including them in the divi- 
sion," and that he has collected some of the debts assigned 
over to the sisters, " and has, subsequent to the division, 
obtained bonds in his name for some other debts." The 
plaintiff further alleged that soon after all the above circum- 
stances came to his knowledge in June 1871, he and the 1st 
defendant appointed certain arbitrators to enquire into the 
matter in dispute between them, but before the arbitrators 
could make their award, the 1st defendant withdrew his 
submission to arbitration by a petition dated the 2nd Novem- 
ber 1872. On the 29th of that month the arbitrators pub- 
lished their award. 

The 1 st defendant admitted that a division was effected 
between himself and the plaintiff; traversed the allegations 
of fraud, concealment, and appropriation ; alleged that the 
plaintiff was put into possession of the property to which he 
became entitled under the deed of division, and further 
alleged that the plaintiff appropriated certain debts which 
fell to 1st defendant's share. The 1st defendant submitted 
that the alleged award was '' fraudulent and invalid in law,*' 
and that the plaintiff's suit was not brought thereupon. 

The Judgment of the District Judge, so far as it relates 
to the subject of arbitration, is as follows :— 

''It is undisputed that on the 20th March 1871, after long 
consultation, the brothers mutually wrote their deeds of divi- 
sion, Exhibits A and I, which were registered at Vilathicolam 
on the 1st April 1871. Subsequently, however, disputes arose 
between them, and on the 9th November 1 872 they submit- 
ted their disagreement to village arbitrators [Exhibit P 1] 
putting in lists which detailed their difference [P 3 and 4] 
upon which the arbitrators appointed one Chockalingam 
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^^75. Fillay (P 7) to compare their lists of diflferences, with tt© 
'a. A. ^os. 82 schedules of the properties attached to the deeds of division, 
^•860; 1874. ^^^ ^ slight amount of evidence (2 witnesses) was heard on. 
the 23rd November 1872 ; the defendant pot in through the 
post a protest (P 10) withdrawing his submission to the arbi- 
tration, mainly on the ground that their proceedings were 
partial and irregular, and that he had had no fair opportunity 
of producing before the arbitrators his witnesses and evidence. 

"This letter was received by the arbitrators the following 
Aiy, viz., 24th November 1872. The arbitrators, however, 
considered the withd^'awal was invalid as having only been 
put in after the defendant knew that the award was going to 
be against him, and ttey accordingly proceeded to draw up 
their award which was completed and signed on the 27tl» 
November 1872. P 8 is the original award, and it was pro- 
duced, in obedience to summons, by the curnamChockalingam 
Pillay (plaintiff's 1st witness) who, though not actually one 
of the punchayet, was employed by them to compare the 
. accounts and to draft and write the award* 

^' When the plaintiff filed this plaint, he made allusion to 
this award in the 8th paragraph, which is as follows :— ' As 
' soon as the plaintiff became aware of the aforesaid deceitful 
'circumstance, I. e, in June 1872, both parties appointed 
' arbitrators to settle the case, but before they gave their 
'decision, the 1st defendant knowing that it would go 
'against him, withdrew himself from his submission to arbi- 
' tration, sending on 23rd November 1872 a letter with- 
' drawing. Subsequently, however, the arbitrators gave their 
'award on the 27th November 1872.' 

'^ The prayer of the plaint contained no petition to file the 
award in Court under the provisions of Section 327 {a) : and 
the relief sought by the plaintiff was not in accordance with 
the award, but, on the contrary, was an adjustment of the 
division between the brothers on a consideration of the whole 
circumstances of the case. 

*' The defendant in his written statement in the 8th para^ 
stated th?it ' the arbitrator's award referred to in the plaint 

(a) Act yill of 1859. 
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*' is fraudulent and is not sustainable in law, and no claim 1875. 
'has been preferred thereon by the plaintiflf/ At the first - ^ ^ ^^^ v . 
hearing of the case no definite reference was made by either ^ 86 of 1874 * 
party to this award, and the six issues, which were then 
(October 4th, 1873) settled had no reference thereto ; these 
issues were agreed to and signed by the pleaders of both 
parties* 

" On the 19th December 1873 the plaintiff's pleader put 
in a Miscellaneous Petition (No. 3 of 1874) saying that the 
plaintiff's claim was based upon the award of the arbitra- 
tion, and praying for an additional issue to settle how far 
it was now binding. 

" The defendant's vakil objected to the issue, but I was 
of opinion that as the question had been raised, it was better 
to settle it in the suit, although it had not actually formed 
a portion of the prayer in the plaint. I accordingly record- 
ed the additional issue which is now under consideration. 
* Whether the parties are bound or not by the award of the 
punchayet.' 

'^On my asking the plaintifi^s pleader why he had only 
so late advanced this plea, he acknowledged that when he 
drafted the plaint and agi;ped to the original issues, he was 
of opinion that the withdrawal of the defendant before the 
award was effectual to nullify the award, but that owing to 
the decision of the High Court in Regular Appeal No. 55 
of 1873, Bamaraya v. Santaiya and another (1), which only 
became known here on its publication in the December 
number of the Madras Jurist, he now was ready to maintain 
that the withdrawal f by the defendant could not be allowed 
to operate. 

''Thedefendaiib's pleader, on the contrary, has urged that 
the withdrawal w£^3 good, having been filed before the award, 
as is clear from it^ being mentioned in the award itself, and 
that as not only l^a had withdrawn his submission, but also 
as plaintiff had i^^ored the award, by framing his plaint 
independently oi it by asking for things which the award 

(1) 8 Madras Jurist, p. 455, reported as Santaiya v. Bdmaraiya, 
in 7 Madras H. C. Rep., p. 257, 

7 
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1875. had disallowed, and by not asking for a certain item of 

RrjTNorii ^V^^ ^24 which the award had given, it was not now 
^96 of 1874, open to him npon a new ruling to change his plea. 

'* Beading, however, the judgment o£ the Acting Chief 
Justice in that case, I am not ci o|>intou that it, in any way, 
alters the former rule i*clativc to the power to withdraw. 
In that case after an award liad been made, one of the par- 
ties applied under Section 327 to file the award. Such has 
not here been done. The o>>.]ecting party asserted, but did 
not prove, that he had revoked his assent- In the present in- 
stance he has not only proved it, but it is admitted that he 
did so revoke, upon which the Original Court ordered the 
filing of the award. Against this the defendant appealed 
on the ground that he had authority to revoke and did re- 
voke his submission. 

^' The judgment of Mr. HoUoway, Acting Chief Justice, 
was that the application must be dismissed as there was no 
appeal. 

" He said < the point urged on appeal does not arise, for 
there was no evidence of any attempt to withdraw/ In 
the present instance, the withdrawal was undisputed. Then 
follows the part on which the plaintifE's pleader relies as 
laying down that being once in an arbitration, a party can 
never withdraw. 

'^ ^If there had, (been an attempt to withdraw) however, 
' and simply on the ground that the appellant did not like his 
< agreement, and such withdrawal was allowed to defeat a 
' completed award, this curious consequence would follow; — 

" ' No man can withdraw from his contract to submit, 
and that contract can be filed despite this objection while 
the arbitration is going on. If, however, the matter pro- 
ceeds to its natural and legally compellable conclusion, a 
matter which would be wholly ineffective to stay any part of 
the proceeding at any stage of its progress, is adequate to 
destroy it when all the stages have been passed and the goal 
reached.' 
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^' These two contingencies do not arise in the present 1876. 
case, the objector did not withdraw simply because he did p ^^^ ^o^ 
not like it, but because the enquiry was not full, and the ^ 86 of 1874^ 
question is not whether a withdrawal should defeat com« 
pleted awards, but whether there being a withdrawal before 
award is made there is any authority remaining in the arbi- 
trators to decide the case. The remaining part of the 
paragraph showrs that the redwcfe ad absurdum argument 
rests on the supposition that the withdrawal is subsequent 
to the award, 

'' That a man may object previous to the giving of an 
award is undoubted. Mr. Justice HoUoway himself has sa 
ruled. In the case of Kula Ndgabushanam v, Kula Seshd^ 
chalxxm (1) there would have been no necessity for the 
argument as to whether an award was to date from its rough 
draft or not if a party could never withdraw. In the case 
of Alia Aiyappa v. Nundula Peraiya^ (2) it clearly sets 
out that either party may revoke before award. That 
decision raises the very point now under discussion, 
and its ruling is authoritative and has not been overruled 
by the case of Bamaraya v. Santiya. (3) Mr. Broughton,. 
at page 252 of his Civil Procedure Code^ 4th Edition, 
referring to the decision of the Calcutta High Court,, 
says * It is an almost universal rule that a submis- 
sion to arbitration is revocable before award made.' It is 
true that in the case of Pestonjee Nusserwanjee v. Maneckjee{4) 
the Privy Council held that 'when parties have agreed 
' to submit the matter to arbitration, no party to the 
' agreement can revoke the submission to such arbitra- 
* tion, unless for good cause : a mere arbitrary revoca- 
tion of the authority will not be permitted.' But in the 
first place this had reference only to cases falling under 
Section 326 of the Code, i. e. ; where the case has come before 
the Court before arbitration has commenced, whereas in the 
present case, the arbitration and the award were without any 

(1) 1 Madras H. C. Eep., p. 178. 

(2) 3 Madras H. C. Eep., p. 82. 

(3) 7 Madras H. C. Rep., p. 267. 

(4) 12 Moore's I. A., p. 112, confirming the judgment of the 

High Court reported in 3 Madras fl. C. Rep., p. 183, 
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1875. Court inteiTcniion. and in the second place the deCmdant as^ 

March 19 

R. A. Not. 82 signed a good caase for bis withdrawal^ viz; that the enquiry 
il5!L2L15Zf* wasdrfective, an objection which seems well founded^ consji- 
dering that before this Court the plaintiff alone examined 44 
witnesses occupying many days in the enquiry, and before the 
arbitrators only two were examined. In the case of Seonoth v. 
£aman(^//t(l),which^in manyof its features^ was very much like 
the present suit^ the parties had at fir9t agreed to an arbitration 
by written agreement, but one party subsequently drew 
back from his agpreement and refused to have it registered. 
Nothing, therefore, came of the attempt to settle the dispute 
by arbitration. On the case coming before the High Court 
and Privy Council no objection whatever was taken to this 
apparently arbitrary revocation of submission. The case is 
reported in Sutherland's Judgments of the Frivy Council; 
page 616(1). 

''Iiastly,.a feeble effort was made by the 2nd and 3rd wit- 
nesses to prove that the award was really out before the re- 
vocatioD, which so completely broke down that the plaintifi's 
pleader relinquished that point without comment. Wiihoui 
doubt the defendant withdrew before the award as stated in 
the plaint, and he so withdrew for a reason, which it is im- 
possible to call inadequate, and hence I hold qpon the 
Supplemental Issue that the parties are not bound by the 
award (P. 8) of the punchayet.'' 

The District Judge then considered the case on its merits 
and in conclusion observed:— 

" The result of the judgment is that the defendant do pay 
to plaintiff^ 

BS, A. p. 
For moiety of 12 podies of cotton ... 360 
For moiety of common debts &,405 3 3 



Total... 5,765 3 3 

with interest at 12 per cent, per annum from the 10th March 
1871, together with proportionate costs upon the decreed 
amount.^' 

(1) 10 Moore's I. A., p. 413. 
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From this decision both parties appealed; the first ground 1875. 
of the plaintiff's appeal being " The award of the Panchayet ^^~x^^§2 
(P. 8) was final, binding, and conclusive upon both plaintiff |2^6qM874. 
and defendant/' 

Mr, Johnstone for appellant (1st defendant) in No. 82 
and respondent (1st defendant) in No. 86. There is a dis- 
tinct decision of this Court that either party to an arbitra- 
tion may revoke before award. Alia Aiyappa v. Nunehtia 
P^eraiya (1). 

[HoLLOWAY, J : — That decision is bad. It is one of the 
worst in the Reports. I then had the jargon of the English 
Common Law running in my head, and my attention was not 
called to the fact that the Civil Procedure Code had com- 
pletely altered the law out here. I would not have thought 
that the point could be doubted or that it was open to argu- 
ment had not my attention been drawn by Mr. Mayne, in 
Pestonjee Nusserwanjee v. Manechjee^ (2) to the change in 
the law made by Act YIII of 1859.] 

But that case has not been overruled. In the present 
case the submission to arbitration was a private arrangement 
not effected through the Court, and the award, made after 
notice by 1st defendant of his withdrawal from his submis- 
sion, wOfS not made ^-n order of Court, and W9.s not originally 
relied upon by plaintiff^ 

Mr. Tarrant and Rama Row, for respondent (plaintiff.) 
in No. 82 and appellant (plaintiff) in No. 86. The case of 
Alia A,iya;ppa v. Nundula P^raiya{2) has been in effect over- 
ruled by more recent decisions. Pestonjee Nusserwanjee v. 
D. Maneckjee ^ Co., (2) and Santaya v. Bdma/rdya,{3), The 
subject is governed by Act VIII of 1859. 

The Court delivered the following 

Judgment : — In this suit, in its origin,, both parties seem 
to have lost sight of the agreement whereby they were 
minded to close their disputes by a reference to arbitration. 
Certain disputes having arisen between the two brothers re- 
specting the division of family property of which they had 

(1) 3 Madras H. C. Eep., p. 82. 

(2) 12 Moore's I. A., p. 112. 

(3) 7 Madi-a,s H. C. Hep., p. 257* 
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1875. lately made deeds of partition they resolved to appoint these 

March 19. g^yen men to be arbitrators, and the instrument wtereby 

^'96 of 1874. these arbitrators were appointed indicates the Urge powers 

intended to be given. It is not therein provided^ in formal 
terms, that they are to hear the witnesses called by tbe par- 
ties, and to examine all documents that the parties might 
produce; but the submission to arbitration does clearly 
state that the disputants both agreed to present them- 
selves before the arbitrators with the partition deeds 
and to abide by such decision as they might pass. 
The arbitrators held an enquiry and made an award — ^the 
substantial justice of which is in no way impugned. It 
appears that one of the parties to this arbitration, not being 
able to shew that the arbitrators had in any respect mis^ 
conducted themselves or that they nad proceeded precipi- 
tately in their enquiry, on the pretext that their proceedings 
were partial and irregular and their enquiry defective, with- 
drew from his submission to arbitration, and the first ques- 
tion for decision in this suit, upon the additional issue framed 
by the District Court, is whether the submission could in 
the circumstances be revoked. 

The Judge held that there had been a revocation (for 
reasons which he could not call inadequate) of the arbitra- 
tors' authority before the award was made, and that the par- 
ties therefore were not bound by the award. After a careful 
examination of the evidence we think it appears, that the 
arbitrators closed their enquiry on the 21st, and that on the 
22nd or 23rd a rough draft of their award was prepared, and 
the award itself was afterwards, on the 27th, formally made 
and published. 

The arbitrators* decision was made known by them- 
selves, or became known, on the 23rd, and it is in evidence 
that both the plaintiff and the defendant were present when 
the arbitrators on that day stated what their decision was. 

Upon this evidence, even according to the law relied on 
by the Judge, there could be no revocation of authority, for 
the arbitrators had in substance fully executed their task, 
and the reference was at an end before the 21th when the 
defendant's letter of revocation was received. 
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But We cannot admit that by the law which governs 1876. 

this case a person is allowed to revoke at his pleasure, or X^TjvmTs^ 

without sufficient cause, the authority of arbitrators once #* 86 of IS74. 
appointed) and to whom a difference has been submitted. 

In England, no doubt^ a rule of law had long prevailed 
-which enabled parties, in breach of binding engagements and 
-without shadow of excuse, to revoke the arbitrators' au- 
thority at any time before the making of an awards and in 
some instances here it had apparently been assumed that a 
like rule existed. 

In the case of a reference through the intervention of a 
Court or where jihe order of reference or award is filed in 
Court, it is now clear that the provisions of the Code of Civil 
Procedure do not permit such a revocation of authority. (a) 

In the present case the reference having been made with- 
out the intervention of a Court of Justice, can it be said that 
the authority was revocable even if the fact that it was 
withdrawn before the award be assumed ? 

The •' horror*' (6) which formerly prevailed in the English 
Courts of a domestic forum never found place in British India. 

fa) Pestonjee NuBS&rwanjee v. J>. Manechjee 8f Co,, 3 Madras 
H. C. Eep., p. 183, confirmed on appeal by the Privy Council, see 12 
Moore's I. A., p. 112. See also Bantaya v. Bdmarod/a, 7 Madras H. C. 
Rep., p. 267. 

fb) In Livingston v. Balli, 6 E. and B., p. 132, s. c ., 24 L. J., 
Q. B., p, 269, which was an action on a contract containing an agree- 
ment that shonld any difference arise, the same should be left to ar- 
bitration in the usual manner ; averment, that a difference arose ; and 
breach, that defendant refused to refer it to arbitration, it was held 
on demurrer that the action lay. Lord Campbell, C. J., observ- 
ed, in the course of his judgment (p. 136) " There seems at one 
time to have prevailed in our Courts a horror of a domestic forum 
which I can neither sympathize with nor account for ; but the Legis- 
lature has recently, in the Common Law Procedure Act, 1834 (17 and 
18 Vict., c. 125.)) s- 11> made a provision in such cases, not that the 
agreement to refer shall be pleadable in bar, but that the Court may 
stop the action. This shows the opinion of the Legislature that such 
agreements are not contrary to public policy." 
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1875. where it lias always been the policy of the Legislatare(a) to 
Ji 4 N '^T^ promote the reference of disputes to arbitration ; and the 
4r »6 of iti7^- framcrs of the Code in the chapter on Arbitration embodied 
most of the existing law of the Company's Courts. 

Having regard, not only to the former law in force in 
this country, but to the provisions of the Indian Contract Act 
(s. 28) of 1872,(6) we are inclined to say that an agreement 
to refer an existing dispute to arbitration is as binding and 
capable of enforcement as any other lawful contract^ and that 
a submission of such a dispute to arbitration once made is 
not, without just and sufficient cause, revocable. 

Notwithstanding the frame of the Original Suit^ having 
regard to the course of the case in the Court below, we think 
we may be justified in making the terms of this award those 
of the decree of this Court. The conduct of the parties has 
been such that we are of opinion that each should be made 
to bear his own costs. 

Regular Appeal, No, 86 of 1874 allowed. 

(a) Bengal Regulation XVI of 1793, (let May 1793) "A Regu- 
lation for referring suits to arbitration, and submittmg certain cases 
to the decision of the Nazirs" was extended, with the exception of 
Section 10, to Benares by Regulation XV of 1795 (27th March 1795), 
was adopted almost literally by Madras Regulation XXI of 1802 (Ist 
January 1802), and literally, except as to the Preamble and Section 10 
which were omitted, by Regulation XXI of 1803 (24th March 1803) 
for the Ceded Provinces. See also Regulation XIII of 1810 superseded 
by Regulation X of 1829, Section 13. Suits referred under these Regu* 
lations were those " concerning disputed accounts, partnerships, debts, 
doubtful or contested bargains, or non-performance of contracts, in 
which the cause of action shall exceed two hundred (sicca) rupees" and 
" in all suits for money or personal property, the amount or value of 
which, shall not exceed the sum of twohundted (sicca) rupees." Bengal 
Regulation VI of 1813 extended the provisions of Regulation XVI of 
1793 and Regulation XXI of 1803, so as to include disputes about 
title to land. See also Madras Act V of 1816, Section 14 oi which was 
repealed by Act XXVIII of 1865, and Section 19 by Relation IX 
of 1828, while Section 7 was modified by Act VIII of 18S). See also 
Madras Regulation XII of 1816 relating to the Collectors' powers to 
refer disputes as to lands, boundaries, &c., to village Punchayets. 

Bombay Regulation VII of 1827 was passed on the 1st January 
1827 "to facilitate the amicable adjustment of disputes of a civil 
nature by means of Arbitrators (a Punchayet.)" 

(h) The Indian Contract Act, No. IX of 1872, s. 28, after declaring 
'* every agreement, by which any party thereto is restricted absolute- 
ly from enforcing his rights under or in respect of any contract by the 
usual legal proceedings in the ordinary tribunals, or which limits the 
time witnin which he may thus enforce his rights, is void to that ex- 
tent" provides that contracts to refer any dispute which may arise 
(Exception 1), or questions which have already arisen (Exception 2), 
to arbitration are not rendered illegal by this section. 
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^mMt iKrislttttm {a) 

Spedal Case No^ 71 of 1875. 

MohunSinq ... .,• ..* * ... Plaintiff, 

Kabeem Ookissa Bequh and anotker ... Defettdants^ 

The right to distraan for rent in arrear has always to some extend 
existed and been recognized in the Presid^ency towns ; and the Acts 
passed since 1847 are €Ustinot declarations by the Legislature, made 
^v^hile regulating the exercise oi the right and providing for its 
exercise only through the intervention oi a Judge of a Court of 
Small Causes^ that the right itself> subject to the restriction, is gene** 
ral, and that '* any person claiming to be entitled to arrears of rent 
of any house or premises" in a Presidency town is authorized to apply 
for the issue of a Distress Warranto 

B;^ the terms oi the Law, the Small Cause Court Judges are 
authorized to reserve (questions for the opinion of the High Court 
only where tkej arise m suits depending before them and not when 
doubts may occur upon applications tor the issue of process or 
warrants. 

THIS was a case stated under Section 55(6) of Act IX of 1850 ^ 18^ 
for the opinion of the High Court by Mr» T* M* Busteed^ ig. c. No. n ' 
the First Judge of the Court of Small Causes at Madras* o/l876> 

The facts sufficiently appear from the reference made 
which was as follows : — 

" In this matter the applicant by his Vakeel Mr* Eama-* 
nuja Chariar, applied to the First Judge of this Court> to 
issue a warmnt to distrain the moveable property of Kareem 
Oonissa Begum and Alimbee on the house and premises of 
the applicant in the occupation of the said Kareem Oonissa 
Begum and Alimbee as his tenants for Rupees 64-0-0 ar- 
rears of rent of the said house and premises justly due by the 
said tenants to the said applicant for 8 months, viz* from 
June 1874 to February 1875. 

^' 2. The application was supported by affidavit made in 
accordance with the provisions of Act I of 1875, 

^^ 3. It appears from a statement which accompanied 

the affidavit that the said applicant was, by an instrument 

in writing not under seal, mortgagee or pawnee in possession 

for a term of 4 years from 9th March 1874, still unexpired 

of the house and premises in question from the said tenants^ 

who were the mortgagors, thereof, and who by an unsealed 

fa) Present : — Sir W.Morgan, O.J.; and Kindersley, J, 
(b) See note (a) p. 68, 

8 
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1^J5. instrument In writing, usually called a rent-agreement, he^ 

A}>nl 19. - 

^S, C. No. 71 c^™6 the tenants of the mortgagee for the term, stipulating 

« "-^ ^^^^- to pay to the mortgagee, a monthly rent of Rupees 8-0-0 for 

the same. 

'* 4. The mortgagors are stated to be absolute owners of 
the house and premises in question, and the position of the 
parties by virtue of the mortgage and rent-agreement is 
that of ordinary landlord and tenant at a monthly money 
rent. Tlie i ent is not a rent service nor has a right to dis- 
tiisiin been created or specially reserved by the mortgage 
instrument or the rent-agreement or by any other instru* 
Hient or agreement between the parties. 

" 5, The First Judge made an order declining to issue 
the distress warrant applied for on the ground, that the rent 
in arrear was not a rent to which the right of distress was 
incident, reserving leave to the applicant to move the full 
Coui't to set aside such order. 

'^6. The applicant pursuant to leave reserved moved 
accordingly, and the full Court confinned the order of the 
First Judge. 

" 7. But as the Court entertains doubts whether a 
higher Court may not bo able to ppit a different construc- 
tion on the Act, and as a matter of much importance is in- 
volved, this Court made its order contingent upon the opi- 
nion of the Judges of the High Court on a case to be stated 
to the said Court under Section 55(a) of Act IX of 1850. 

"8. Act yil of 1 8't7(?>) was,it is apprehended, incorporated 
with Act IX of 1850 by Section 89(c) of the latter Aet, and 

(a) Act IX of 1850, s. 55 is as followB : — 

" The Judges of the Court of Small Causes may, in their dis- 
tjretion, reserve any question of law or equity on which they enter- 
tain doubts, or which they shall be requestea by either party to the 
Buit to reserve, for the Judges of the Supreme Coart, and shall give 
judgment contingent upon the opinion of the said Supreme Court 
on a case which they shall thereupon be entitled to state to the 
Court. If only two Judges sit together, and shall differ in opinion^ 
the question on which they differ shall be so referred." 

(b) " An Act to regulate distresses for Small Rents in Calcutta." 

(c) Act IX of 1850, s. 49 extends the powers of Act VII of 
1847 " to the recovery of all arrears of rent not exceeding five 
hundred Rupees," and declares that " the Judges of every Courfe 
of Small ^Causes under this Act shall be empowered to exercise within 
their several jurisdictions the extended ppwers of the said Act.*' 
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Act I of 1875(a) is merely substituted for Act VII of 1847, so 1875. 
that this Court has, it is presumed, a right to state this case 
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to the High Court, and your Lordships will no doubt put q/1375, • 

the most liberal construction possible on the above enact- 
ments in aid of the appellate jurisdiction of the High Court 
in the matter, 

" 9. Act VII of 1 847, has been practically a dead letter 
in Madras. The records of this Court do, it is believed, 
show four or five instances of distress before 1855, but do 
not show a single instance of the provisions of the Act 
having boien put in force since 1855. This is a very re- 
markable fact considering that since 1864 (see Act XXVI of 
1864, Section 4) arrears of rent up toEupees 1,000 were re- 
coverable by distress through this Court, and could not 
otherwise be distrained for. 

" 10. In practice therefore it may be safely asserted 
from an experience of nearly 20 years, that the remedy by 
distress as between individuals is unknown in the town of 
Madras. 

"11. In fact however the right of distress existed. • 

Being in the nature of a remedy upon the contract to pay 
rent, it would in the Presidency towns most probably form 
part of the lexforiy brought with them by the English. But 
if any doubt could have existed on the matter, Act VII of 
1847, and Act I of 1875, have removed it. 

*' 12* These Acts profess to regulate distresses for renfc 
in the Presidency towns. They are a legislative recogni- 
tion of the existence of a right of distress which they pro- 
ceed to modify and control. That right never* was derived' 
from the Hindus or the Mahomedans, for, even supposing 
them to have possessed it, the legal remedies and pro- 
cedure of the English and not their's would prevail. Thera 
is no Act of any Indian Legislature dealing with the 
subject of distress in the Presidency towns before Act 
VII of 1847. That Act is called " An Act to regulate dis- 
tress, &c«^' and its 6th Section provides that " no dis- 

(a) ** An Act to regulate Distresses for Eents in the Presidency 
Towns*' ' 
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1878. tress shall be levied for arrears of rent amounting to Rs. 
giTjL^n* ^^ ^^ ^^^ except under the proTisions of this Act/' It is 
o/X89g> therefore abundantfy clear that Acts VII of 1847 and I of 
1875, do not create any new right of distress for rent^but onl^^ 
modify and control an existing right, and that the existing 
right is not derived from the Hindus or Mohamedams, and 
is not created by any Act of any legislature in India. How 
then did it come into being f Clearly it must have come in 
with the English. The right of distress with which Acts VII 
of 1847 and I of 1875 deal, therefore, must be the right ns it 
existed at Common Law and by Statute in the year 1726, 
the date of the Charter creating the Mayors' Courts in the 
Presidency townSw 

" 13. If any corroboration of this yiew were needed it 
is amply supplied by the second schedule of Act I of 1875, 
which repeals the Statutes of Henry III., Edward L, Edward 
II*, &c., which deal with distress, replevin, &c. The vast 
extent of the remedy given by Section 3(a) Act VII of 1847 
which embraced the goods of any one on the premises^ 
would also tend to corroborate it. That the remedy did go 
to this extent is clear for the restricted wording of Section 
10{b) of Act I of 1875, and the proceedings of the legislature 
when the bill was under discussion, the authority of the case 
in 1 Ind. Jurist, (n. s.) 361 (1) (quoted at page 842 of Mr. 
CowelFs Digest) notwithstanding. 

(a) Act VII of 1847, b. 3 provides " that by virtme of the 
warrant of distress it shall be lawful for the Bailiffs to seize the 
whole or such part of the goods and chattels upon the said premises 
as shall be sufiocient to cover the amount of the said rent, together 
with the costs of the said distress." 

(h) Act I of 1875, s. 10 is as follows : — ** In pursuance of the 
warrant aforesaid the bailiff shall seize the moveable property found 
in or upon the house or premises mentioned in the warrant and 
belonging to the person from whom the rent is claimed (hereinafter 
called the debtor), or such part thereof as may' in the baUiff 's yoidg* 
xnent be sufficient to cover the amount of the said rent, together with 
the costs of the said distress. 

Provided that the bailiff shall not seize — 
(a) things in actual use ; or 

(h) tools and implements not in use ; where there is other 
moveable property in or upon the house or premisea 
sufficient to cover such amount and costs ; or 
(c) the debtor's necessary wearing apparel ; or 
{d) goods in the custody of the law. 

(1) Dwarha Nauth Biswas v. Uddit Chwtn Auddy. 
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"146, If this view of the question be correct iie word ^pVg 
* rent' used in both Acts in connexion with distress^ cannot "gTcTNoUP 
by any possibiGty mean any rent usually so-called, but only . <^^^^^ — ^ 
such rent as in 1847^ would hare had incident to it the right 
of distress. From this position, there is, it seems to this 
Court, no escape. 

" 15. This necessitates the inquiry what rents in the 
Presidency towns in 1847, had incident to them the right 
of distress. 

"16, In 1731, Statute 4, Geo, 2, Chap. 28, Section 5> 
which has no application to India, greatly extended the 
remedy by distress in England. Prior to that Statute only 
rent-services, that is, such rents as had some corporeal service 
incident to them, and rent-charges, that is rents in respect 
of which the right of distress was specially reserved by the 
deed or will creating them, were liable to distress. The 
Statute of Geo. 2 gave a similar remedy in case of rents-seek, 
rents of assize, and chief -rents or quit-rents, and generally 
may be said to have created the enlarged remedy by 
which in modern times the vaat majority of rents are 
reached* 

" 1 7. From this point of view the operation of Act I of 
1875 will necessarily be very limited. We should mistake our 
duty if we did not strive to give its full effect to the Act, and 
to that which we believe to be the intention of the legis- 
lature if it were possible to do so, having due regard to the 
rules and principles applicable to the interpretation of Sta-* 
tutes, but we do not feel ourselves at liberty to give this Act 
any other interpretation than the one we have put upon it. 

'' 18. The questions which this Court begs to submit 
for the opinion of the High Court are :— 

" 1. What are the rents for which distress warrants may 
be issued by this Court under the provisions of Act I of 
1875? 

'^ 2. Whether this Court was right in declining to issue 
the distress-warrant applied for in this instance/' 

Bamanuja Charri for the Plaintiff. 
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1875. Annnda CharliL and Kamesam for the Defendants. 

. April 19. 

S. c. No. 71 The Court delivered the following 

^'f^^'^^' Judgment : — The language of the enactments, passed to 

regulate Distresses for Bents in Calcutta first, and after- 
wards in the other Presidency towns, is clear; and it is need- 
less to consider either the state of the Law of Distress ia 
England at the time when the Mayors* Courts were establish- 
ed or the precise extent of the introduction and recognitioix 
here of this part of the English Law. That the right to 
distrain for rent in arrear has always to some extent existed 
and been recognized in the Presidency towns is certain ; and 
the Acts passed since 1847 are distinct declarations by tho 
Legislature made while regulating the exercise of the right 
and providing for its exercise only through the intei'vention 
of a Judge of a Court of Small Causes, that the right itself 
subject to the restriction, above referred to, is general and 
that ^' any person claiming to be entitled to arrears of rent of 
any house or premises'' in a Presidency town is authorized to 
apply for the issue of a Distress Warrant. 

In the first Act not only are the general words above 
quoted used, but they are followed by others plainly indi- 
cating that the law was applicable generally in the csise of 
Natives as well as of Europeans. The assumption that the 
rents contemplated by these Acts are the " rents service*' of 
the English Law, or rents of that nature (if any such rents 
can be found in Calcutta and Madras) and that the Acts only 
modify and control the right to distrain for such rents is 
unfounded and inconsistent with the language of the Acts. 

We are of opinion that the Court erred in declining on 
the grounds alleged to issue the warrant applied for. We 
have in this instance answered the case stated for our 
opinion in order to avoid expense and delay to the p^ies 
concerned. But it must in future be borne in mind that by 
the terms of the Law, the Small Cause Court Judges are 
authorized to reserve questions for our opinion only where 
Ihey arise in suits depending before them and not when 
doubts may occur, as here, upon applications for the issue of 
process or warrants. , 
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Jljjellatt ItttisMctioii- (a) 

Eegular Appeal No. 5 of 1 875. 
SSAH GuLAM Rahumtulla Sahib. {Plaintiff) Appellant . 

Mahommed Akbae Sahib and ) .r^. j ^s \ t^ j * 
4 others I C-^v^^^^^*) -ttespondents^ 

A plaintiff must succeed, if at all, upon the strength of his own 
title and not by the infirmity of his opponent's. 

Where property has been devoted exclusively to religious and 
charitable purposes, the determination of the question of succession 
depends upon the rules which the founder of the endowment may 
have established, whether such rules are defined by writing or are to 
be inferred from evidence of usage* 

Where, so far as the will of the founder can be ascertained from 
the usage of former days, it seemed to authorise a mode of succes- 
sion originating in an appointment by the incumbent of a successor,^ 
the Court would not be authorized to find in favor of any rule of 
succession by primogeniture solely from the circumstance that the 
persons appointed were usually the eldest sons. 

THIS was a Regular Appeal against the decree of Mr. J. 1876. 
R. Daniel, the Acting District Judge of Nellore in "XT^^b V 
Original Suit No. 14 of 1878. o/i875. 

The facts of the case sufficiently appear in the judgment 
of the Acting District Judge of Nellore, which, so far as it is 
material, is as follows :-^ 

*' This suit is brought to establish the hereditary right 
of the plaintiff to the office of Sujjadah{b) in the mosque at 
Anasamudrampett, and to obtain possession of moveable and 
immoveable property belonging to the institution. 

" The minor plaintiff Shah Gulam Rahumtulla Sahib is 
the nephew of the 1st defendant Mahommed Akbar Sahib. 
His father Bade Sahib (the elder brother of 1st defendant) 
held the office of Sitjjadah and died in June 1860. At the 
time of his death his son was only four years of age, and 1st 
defendant, the younger brother of deceased, has, from that 
time> performed the duties of Sujjadah, and has had the 
management of all the property attached to the mosque* 
^e mosque was founded by one Hazarah Khaja Rahum- 
tulla Sahib (the date is unknown, but more than 100 years 
^^0,) and ten villages were ass:'gned for the support of the 
(a) Present : — Sir W. Morgan, C. J., and Koman, J. 

(6) " 2( jU^m) Sajjada (from «^ia5-s) s. m. A carpet, or mat, on 
"wliicli Muhammadans kneel at prayers, an altar, a mosque." Shakes- 
peare, 
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1875. mosque and its charities. It is alleged in the plaint that 
"XTl^rs^ the succession to the office of Peerzada,{a) according to the 
0/1875. long established custom of the family, is by primogeniture, 
that on the death of his father Bade Sahib in 1860, the 
plaintiff would, but for his minority, have succeeded to the 
office, but being incapable of succeeding, his uncle, the 1st 
defendant, was appointed merely to manage the institution 
on plaintiff's behalf during the minority, by the*^ minor's 
mother and guardian. During this management it is alleged 
that the 1st defendant has unnecessarily contracted many 
debts and has illegally alienated the villages by granting 
them on long leases at low rents to the other defendants, and 
the plaintiff seeks to have these leases set aside. The plain- 
tiff asks to be declared Peerzada by right of succession, to 
be placed in possession of the ten villages Gunmozu and 
houses Nos. 12-13 in plaint schedule attached to the mosque 
and to have made over to him the moveable property speci- 
fied in Nos. 14 to 143 in the plaint schedule, and Rupees 
13,000, being the amount of net profits, which ought to have 
accumulated during the management. 

*• The 1st defendant Mahommed Akbar Sahib denies that 
the succession to the office is by primogeniture, and gives 
instances in which it is alleged, that the eldest son did not 
succeed by right of primogeniture. 

'' He alleges that during the one year before his death 
Bade Sahib was ill and unable to manage the affairs of the 
mosque, so during that time and from Bade Sahib's death, 
up to the present time, he, 1st defendant, has been perform- 
ing the duties of Sujjadah in his own right and not on 
behalf of the plaintiff. 

'' He further pleads that he has not mismanaged the 
affairs of the mosque ; that the debts have been contracted 
by necessity ; the leases are legal and have not been granted 
for lower rent, that there was a debt of nearly Rupees 11,000 
contracted by his elder brother and father when he assum- 
ed the office ; and the debts were necessarily incurred 

(a) A compound of the Persian words jjl) a saint, a spiritual 
guide, and « j| . a son. 
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to pay otf these old debts, for purposes of charity, for the 18^6. 
mamtenance of the family, and repairs to the mosque. jl a%o. 6 

^' The expenditure has exceeded tiie income of the vil- 
lages,The income of the nine villages specified in Na, 11 of the 
plaint schedule is Eupees 5,000, while the expenditure is 
Bupees 6,000, and the income derived from the tenth village 
mentioned No. 10 plaint schedule is entirely devoted to the 
wages of the musicians attached to the mosque, and there- 
fore there is no surplus in his hands, 

«' He is not in possession of the moveable property de« 
scribed in the plaint schedule Nos. 11, 14 to 20, 22, 23, 25 to 
27, 29 to 33, 88, 39, 78 to 80, 86, 89 to 91, 93, 94, 98 to 100, 
102 to 105, 107, 110, 111, 113 to 118, 122 to 124, 127, 129, 
131, 133, 134, 138 to 141, and 143. The properties speci-. 
fied in plaint schedule Nos. 12, 21, 24, 28^ 34, 35, 46, 47, 
72, 74, 81, 82, 83, 84, 85, 87, 88, 112, 125, 126, 128, are 
used for charitable purposes connected with the mosque.- 

'^ The remaining properties belong to the family^ but 
are over-estimated. 

'' The 2nd defendant, Subba Beddy, is the lessee of five 
of the villages. He pleads that these five villages were 
leased to him by the Ist defendant for a period of 15 yeard 
under a lease dated May 2nd, 1870 ; that on the strength of 
this cowle he lent 1st defendant Rupees 10,000 to payoff his 
creditors, and received a bond executed by the 1st defendant 
for this amount, dated May 3rd, 1870 ; that on the strength 
of this lease he has repaired the tanks, and spent money 
and labour on the improvement of the village. 

'^ That Kahumtulla Sahib, the Dewan of the Bajah of 
Yenkatagiri, who is supporting the plaintiff in this case, 
persuaded him that these leases were invalid, and therefore on 
August 14th, 1873, he executed to the plaintiff a deed relin- 
quishing his right to these villages under the leases, and 
accepted from the minor plaintiff a lease for only one year, 
and accepted a bond from minor plaintiff for Bupees 3,200 as 

the amount of debt dao to lum ixmtead gf the bond which ist 

9 
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1875. defendant had ezeeated for Rupees 1 0,000. The Ist defend- 

k,A/No.b *^*' however, had his property attached on October 4th, 1 873, 

<i/'iW' for an instabnent of the amount due under the lease, and he 

applied in vain to the Dewan of Yenkatagiri Bajah to reliere 

him from his dilemma. 

" The 3rd defendant^ Narasa Beddy^ is the lessee of two 
odier villages Nos. 8 and 9. He pleads that he obtained these 
two villages from the Ist defendant for a period of fifteen 

years under a lease dated July 27th, 1871. 

''The 1st defendant borrowed from him Bupees 6,000, 
and gave him a bond for this amount on tiie same date. 

'' On the strength of the lease he has spent money in 
improving the property* He too pleads that he was per- 
suaded by Bahumtulla Sahib, the Bajah of Venkatagiri's 
Dewan, that the lease was invalid, and he accordingly gave 
a deed of relinquishment in favor of the minor plaintifiE on 
August I4th, 1873, and accepted a bond for his debts to 
the amount of Bupees 2,800 instead of Bupees 6,000. His 
property was attached by the 1st defendant on October 
8rd, 187S, for non-payment of the instalment due under the 
lease executed by him to 1st defendant. 

The 4th defendant, AkkuluBeddy, and 5th defendant^ 
Akkapa Naidu, are the lessees of one village Nabinagaram. 
They plead that the 1st defendant is legal owner of the vil- 
lages ; that he borrowed from them Bupees 1,750 for the ex- 
penses of the family, for charitable expenditure, and for the. 
discharge of old debts ; and executed to them two bonds^ 
and leased to them this village for thirteen years, the lease 
amount to be credited to the bond debt every year i that this 
lease is binding on the plaintiff even though the 1 st defend- 
ant be declared merely his agent, and further that it was 
attested by the plaintiff himself. That they are paying a 
higher rate of rent than was formerly given, and have spent 
money, Bupees 600-0-0, in improving the lands, and there- 
fore the lease must not be cancelled/^ 

The two faUoiriDg issines were settled aaK»igsb 
others :«« 
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(1 .) Wheiher the plaintiff by custom in the family and Wt6. 
longestablislied usage ia entitled to exclusive possession of jg, Xyoie ""' 
the mosque sued for and its appurtenances, to the adminis* 9fiS76* 
tration of its revenues, and to the title of Peerzadah by right 
of primogeniture. 

(2.) Whether the plaintiff^s father was in possession as 
manager from 2nd July 1857 to June 1859, merely, and the 
1st defendant subsequently in his own right as alleged in 
paragraph 7, of the 1st defendant's written statement, or 
whether the 1st defendant was appointed on the 16th August 
1860 by plaintiff's mother as her mukfiiyiir or agent. 

First Issue. 

'^ The founder of this mosque was one Haaarat Ehaju 
Bahumtnlla Sahib, a priest of the Udayigiri Jaghirdar and 
Nawob of Aroot« Two of the ten villages now forming ihe 
endowment were granted to the founder by Nawab Abdul 
Khan, Fouadar of Nellore, and the . grant was confirmed 
shortly afterwards by the Nabob himself. 

'< The lands eomprising the other eight villages had 
been previously acquired by the founder from the Udayigiri 
Jaghirdar ; he had paid a nominal price for them, being 
imwilling to accept them as a gift. 

" The lands thus acquired, and the subsequent royal 
grant, were appropriated by the founder for charitable and 
reUgious purposes, to which have been subsequently added 
festivals in honor of deceased Sujjadahs^ superiars of tha 
mosque, the principal festivals in honor of the founder. 

'' This is therefore an endowment known in Mahomme« 
dan law as Wuqf (a) where proprietary right is relinquished, 
and the property set apart for religious service. According 
io Macnaghten (Chapter X on Endowments) where no pro- 
vision is made by iJie appropriator for a successor to the 
petacm appoxnted byhxmaa superintendrat^ suehsuperin* 
traidont may on his death-bed appoint his own suaoessor,bufi 
in the case of the present endowment, there has been no 

(a) See <^ Memooiundam" p. 14, ^J literally Mention^ 
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W8- snpermtendent as distmct firom Hie appropriator ; the found- 
^^A^No,6" er himself wasthe superior under the title oi 8iyJ4xdah or 
of 1876. Peerzadah ; and all his successors have held the same title. 

" No provision has been appavently made by the founder 
for the appointment of successors, so that imder the general 
rule of Mahommedan law, each Svgjadah on his death-bed 
should appoint his successor, subject to the confirmation of 
the ruling power; and the properly is not subject to the 
ordinary rules of inheritance. 

"The plaintif! (a minor,) now clakns tosucceed his fsther 
the last Sujjadah, by right of inheritance, based upon the 
long established custom of the family by which the eldest 
son of the eldest branch has always succeeded. 

" Since the foundation of the mosque, there have been 
five Sujjadahs including the founder, but excluding the pre- 
sent defendant Akbar Sahib whose appointment is now the 

subject of contention. 

" Thenames of the successive Svjjadahs^ and the relation- 
ship of each to his predecessor is acknowledged by all the 
parties ; the genealogical tree (0) filed before the Inam 
Deputy Collector by the 1st defendant, gives all the mem- 
bers of the family, and is acknowledged to be correct. 

" (1 .) Hazarat Ehaja Bahumtnlla Sahib, the founder ; 
the date of his death is not known— probably more than 100 
years agOc 

«'(2.) Shah Gulam Nakshbund Sahib. He was the son 
of the founder's wife's brother. There was also a son of 
another brother-iu-law to. the founder, viz. Hussain Sahib, 
who is said to have been older than the one who succeeded, 

<^ (3.) Mohideen Sahib. He was the only son of the 
preceding and died about I8l6. 

'' (4) Shah Gulam Bahumtulla Sahib. Hewas also the 
son of tbe preceding. 

'^ There were other sons, one Ibbadula Sahib older than 
his brother who succeeded. TTie legitimacy of Ibbadula 
Sahib is a point of contention between the parties. Died 
in 18W. 
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"(5.) ShahGulam Niikshbund,moregeneraIly calledBade 1875. 
Sahib. He was the eldest son of the preceding — a yonnger J^^j^' 
son being Akbar Sahib (1st defendant) — died in June 1860. <^1876. 

" On the death of the last holder his only son (the minor 
plaintiff) was a child of four years old^ and Akbar Sahib 
succeeded his elder brother^ and has performed the duties 
of the office^ and had the management of the lands attach- 
ed to the endowment up to the present time.. Whether he 
succeeded in his own rights or on behalf of his minor 
nephew, is a question, which forms the subject of the 2nd 
issue« 

" With the exception of the immediate sucoessor to the 
founder, the office has passed from father to son. 

" The successor to the founder was the son of his 
wife's brother, and there was the son of another brother 
of his wife older in years than the actaal successor. There 
is no mention made of any sons or reMions of the ori- 
ginal founder, and as the names of all otiber m^nbers have 
been religiously preserved in the family history, it may 
be assumed that he had none» The son of a wife's brother 
is no heir at all under Mahonunedan law ; so it must be in- 
ferred, that the founder himself appointed his successor. In 
the first instance therefore the property did not pass by 
inheritance^ but, as there was no heir, this cannot be taken 
as an instance against the custom.^ 

" The third Sujjadah was an only son. 

'' The fourth was a son but not the eldest* 

'^ The fifth was an eldest son^ 

*^ There is therefore one instance where there were 
more than one son in which a younger succeeded, and other 
instances in which the eldest succeeded. 

" The succession of Bahumtalla Sahib, No. 4, (in 1816) 
to hia father, though there was an elder son Ibbadula Sahib 
alive, is a subject of conteution between the parties. The 
plaintiff alleges that Ibbadula Sahib Tras illegitimate and 
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1875. therefore did not succeed, and a considerable amoimt of 
jL^o 5 ' ©▼i^i^^^ ^»» 1^^ adduced to prove and disprove liis legiti- 
</^87S. macy. 

" If the legitimacy of Ibbadula Sahib were directly in 
issue, I should not consider the evidence now adduced to 
establish lis illegitimacy as conclusive against the natural 
presumption of law in favor of legitimacy. 

"It is clear, however, that Mohidin Sahib for some 
reason or other, selected his son RahumtuIIa Sahib to succeed 
him in preference to Ibbadula Sahib. As Ibbadula was 
considered fit by the Collector to hold the office, I do not 
imagine that incompetmcy was the reason for his exclusion ; 
his ^legitimacy is the most satisEttctory reason that I am 
able to assign, 

" I do not consider this as anntter of vital importance; 
if the other instance estabUshed the custom of succession 
by the eldest son of the ddest branch by simple right of in- 
heritance, I should not consider this succession of Bahumtnlla 
Sahib, a younger son, under the circumstances, as sufficieoit 
to disprove the custom otherwise established. 

" If this w«re ordinary property governed by the ordi- 
nary rules of inheritance, excepting that from the nature of 
the property it is impartible, I should say that the history 
of the various successions establishes a custom by which the 
eldest son succeeds ; in fact this would be in accordance with 
the ordinary rules of inheritance, and it would be unneces- 
sary to prove a custom in support o£ it. But in property of 
this kind, the ordinary law requires that each Siyjaddh 
should be appointed by his predecessor. As a matter of fact 
each Sujjadah, with the exception of the founder^ has ap-i 
pointed his eldest son, but it seems to me that the son does 
not succeed solely by right of primogeniture, bat partly 
also by nomination by his father. Ordinarily a father would 
select has eldest son> but if the fath^ appointed a younger 
son, or in fact another member of the family, tiie eldest son 
would not be entitled to ocust hiA U&,qv^& nomitieo by mere 
right of inheritance. 
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'^ The custom of priinogenitare set up by the plaintiff 1875. 
is opposed to the ordinary rule of law, which governs the ' p a/no'^ 5 
succession to property of this description^ and he also o/i875> 
alleges that it has been hitherto the custom for each Sujjadah 
to appoint his successor by a written document caDed a 
bibbanamah. There is no such hibbanamah granted by 
Bade Sahib to his son, or to his brother, any appointment 
made by him was oral. 

" The whole evidence therefore, establishes this, that the 
custom has been that each Sujjadah should nominate his sue* 
cesser ; and that each Svjjadah has appointed his own son, 
with one exception. The custom, therefore, in this endow- 
ment, agrees with the general law of succession to property 
of this description. 

'' If this were property governed by the ordinary rules 
of inberitance, I should say that the plaintiff had established 
the custom of succession of the eldest son, or rather no such 
custom would be necessary, but here he cannot succeed by 
the mere right of inheritance ; he must also have been ap« 
pointed by his father, and my finding on this issue is, that 
the plaintiff is not entitled to succeed by right of primogeni- 
ture alone. 

Second Issue :— 

'^ Bade Sahib died June 29th, 1860. For a year or so 
before his death he was too ill to look after the affairs of the 
mosque, so that his brother Akbar Sahib, 1st defendant, 
performed the duties of Sujjadah, duriug this period, until 
his brother^s death. In his written statement, paragraph 7, 
the Ist defendant alleges that during the latter part of his 
brother's life-time, and subsequently, up to the present time, 
be was Bujjadah in his own right. This position was abandoned 
at the hearing, and it is now admitted that the 1st defendant 
was only acting on behalf of his brother, who remained the 
real Sujjadah up to his deatL 

^'This is acknowledged by the 1st defendant himself in 
Lis deposition and is besides aboudantly proved, 
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1875. *^ It is obvious from these papers that Akbar Sahib sue- 

'WaTNoTS' co^G^i becanse his nephew wafi a minor } if he had been of 
<if^^' age, he wotdd probably hate succeeded his father. 

'' In his written statement, the Ist defendant denies the 
custom of primogeniture set up by the plaintiff, but he does 
not state what rule of succession is followed. I ascertamed 
from his pleader, and 1st defendant himself subsequently in 
his deposition states, that the rule is this, ' After the death 
of a SvjjadaKj his successor is appointed by the other mem- 
bers of the family, who select a competent person.' This 
mode of appointment excludes all rights derived from 
inheritance, or from the nomination of the last Sujjadah, 
and it is opposed to all the recorded cases of succession in 
this endowment, and to the general rule of law applicable to 
all endowments of this nature. 

'' This is evidently not a true account, because after- 
wards in his own deposition, he says, that if he appointed 
his own son to succeed him, all the other members of the 
family would be bound by his selection. The defendant in 
his own case would recognize the hereditary rights of his 
son^ if confirmed by his own sanction. 

^' Bade Sahib has left no written instructions regarding 
the succession to his officOi and the only oral evidence is 
that of the minor's mother, and her &ther Durvish Sahib 
the third witness. 

'' The mother in her deposition says that Bade Sahib the 
day of his death called his brother Akbar Sahib, and com- 
mending herself and her son to his care, directed \^ ^ 
look after affairs, until the boy came of age ; Durvish Sahio 
her father, the third witness, says the same, except that this 
took place two days before Bade Sahib's death. 

'^ These two witnesses are naturally interested in the suc- 
cess of the minor> and it would not be safe to rely entirely 
upon their statements especially where the addition of the 
simple words that 1st defendant should hold the office n^^7 
during his nephew's minority are so easily made, ^^ ^^ 
mention of such limited appointment was made at the ti^^' 
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''On the 8rd day after the death oJE Bade Sahib, the tlsual 1875. 
ceremony dbsdrved in casos cJf sucdession to the office of j. 2 lyb! 6 ' 
Sujjadah was held. This consists in the new Sujjadah visit* oflS7i 
ing the tomb of the founder^ going ronnd it three times^ 
then, seated on the pillow (takla) in the mosqae^ he pnta 
on the coat {jubba) and cap {topi) belonginj^ to the fonnd- 
er, the members of the family^ and heads of the endowment 
villages bring presents^ 

'' It is admitted on both sides that the ceremony of in-> 
Btallation was gone through by Akbar Sahib, but the plain- 
tiff's witnesses tty to make out that it was perf ormed> not on 
bis own account, but on account of his nephew, that during 
the ceremony the boy was placed before him, the coat and 
cap were put on the boy, the presents, Ac., were made to the 
uncle on behalf of the boy* 

" I disbelieve this vicarious installation, t think it pro* 
bable, that whether the 1st defendant succeeded to the office 
permanently, or merely during the minority of his nephew, 
he would still for the time being be the Sujjadah in power, 
and as there was no other Sujjadah^ he would perform the 

usual ceremony on his own account, and the boy be install- 
ed when he came of age. If the boy had really been installed, 
I think some mention of the fact would have been made 
during the enquiry held by the Tahsildar. The appointment . 
of the 1st defendant would not have been Spoken of in the 
way it was if the boy had performed this ceremony and 
was the real Sujjadah, and his uncle only acting for him. 
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The next piece of evidence is the conduct of the de-* 

f endant himself before the Inam Deputy Collector whefl 

these villages were enfranchised. This was August 1861. 

The title deed Was issued in the joint names of the minor 

and the 1st defendant. Before the Deputy Collector, the 

1st defendant stated, that he was authorized by his brother 

to take charge of the management, not simply as regent of 

the minor, but independently, and that his minor nephew 

was the next heir. 

10 
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187B« '^ Here the Ut defendant di&tinotty claims to have sttC" 

July 9. 
ki«Vo«6 ' <^oeded in his own rights but his etatement there is incon- 

*^^^^^* — BiBtent with his present position^ that he was selected and 

appointed by the members of tlie bxaHj after his brother^a 

deathj and also with his present contention^ that inheritance 

confers no right i he then clearly considered his nephew to 

be the next heir. 

'' X^pon the evidence^ I cannot find that Ist defendant 
was appointed by the mother Us her agents to hold office 
temporarily only during her son's Mnoiity ; in tke enqniiy 
made at the time^ nothing is said abott the temporary nature 
of the office ; all that can be dediiced from that enquiry is, 
that Akbar Sahib was nominated by Bade Sahib to succeed 
him as Sv^adah, because his own son was incompetent by 
reason of his youth* 

'' There is one expression in the deposition of Dnrvish 
Sahib in which he says that his daughter consented to 1st 
defendant's appointment as a Muhthy^r^ but tliis word id 
used to denote the deed of authority granted by one Sujjadah 
to his successor^ and it is not expressly stated that the 
minor should succeed When he attained his majority. 

'' Further, the widow could have no authority to make 1st 
defendant her agents the authority of his silccessor must be 
derived from Bade Sahib himself if he appointed his brotber 
to be Sujjadah permanently^ his widow could not afterwards 
make him her agent^ and if the widow did say that 1st de- 
fendant was only an agents this would not make him her ag'ent 
in reality. The consent of the widow was asked in order to 
ascertain whether the appointment of Bade Sahib was regu- 
lar^ and it was given because Akbar Sahib had been nomi- 
nated by her husband before his death, she did not> and 
could not of her own authority appoint Akbar Sahib, or make 
any alteration in the disposition made by her husband. 

'' My finding on this issue is, that Akbar Sahib was not 
appointed on August 16th, 1860, by the plaintiff's mother 
as her Mukthyar or agent, but that he succeeded in his own 
right in July 1860, on the death of his brother, prior to that 
date he ha4 merely acted on behalf of his brother. 
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The result of my findings on these two issues iS; that ttT5. 
the plaintiS's suit must be dismissed. - ^^^J?' l 

^ ' - B, A. No, 6 

" The plaii^tiff is not entitled to succeed simply by right 
of primogeniture j; he must have been appointed by his 
father ; nothing tl^t his mother could do after her husband's 
death could alter the position of the 1st defendant ; if he 
}^ been appointed to succeed as Bajjadah, by Bade Slahib, his 
widow could not I9&ke him, her agent; i| Bade Sahib 
appointed l^m without restrictioui the widow could Aot make 
lum the locum teneri,8 of her son^ 

'' Bade gahib appointed his brother Akbi^ Sahib to sue- 
p^d him, and I cannot say that he did so ten^porarily only^^ 
^d therefore 1st defendant is entitled to hold the office 
4^ring his lif e*tune. 

'' I am aware that the 1st defendant has not always beei^ 
CQZisistent in the grounds on which he rests his title to hol^ 
th^ office against his minor nephew. Now^ he declares tbat he 
waa i^ppointedby tl^e members of his family because he was 
a competent person^^ and inl^eritanoe has nothing to do with 
thQ question. In 1861 before the Deputy Collector he 
claii^ed to have derived his autho^ty from his brotl^er^ he 
then claimed a right to hold the o$ce during his Ufe-timOj^ 
but e^tated that his nephew was the heir« Here he distinctly 
recognizes some right of inheritance* He obtained the sign 
natur^ of the minpt to the lease (No. 83) ^ here he jrepogniaed 
9ome interest of the minor in the property^ 

^^ Qe was obYdously uncertaii^ of l^is position^ but I think 
his recognition of rights in his nepjbew are quite consistent 
wiQi his claim to the office himself— 4ie knew that he ha4 
succeeded owing to his nej^eVs nunorify^ dscA wght tbere<« 
fore be willing to recognize him as lus successor^ 

" It isipifori»unate lor the plaintifiT that his &ther^ if he 
mwA his son to succeed him^ left no written instructions^ 
Although it has been i^ual for a Sujjadaji to nominate his 
Bon^ and there is no apparent reason why Bade Sahib should 
Bot haVe nominated Kid own SOB ezcSeptihg his yaaiSif I am 
9ot justified in assuming that Bade Sahib intended his soii 
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1876. to snooeed hiia when he capie of am, becaase the appoint* 
' j.it.yo.c ment most neoeaaaiily depend in some de^gree upon the fii- 
qfi876> ness of the nominee^ and Bade Sahib conld not know until 
luB son grew upj whether he would be quali^ed or not^ and 
he may well haye appointed hia brother who had for Bome 
time porf ozmed the duties without limiting the appoint- 
ment to the minority of his son. 

Memoran&um in Original 8uU No. 14 of 1873. 

" I have wrongly described this property as wuqf wkicli 
VS property set aside solely and exclusiyely for religions pur- 
poses. This property has not been thus exclusively set 
apart > it partakes partly only of the nature of wuqf. TIib 
howerer^ is a misdescription only, 

'' I ^as of opinion that ibfi plain^ was not entitled to, 
succeed, not because the property was vmqfj and therefore 
not liable to the ordinaiy rales of inheritance^ but becaosa 
the evidence regarding the previous succession to this parti- 
cular property shows that inheritance combined with selec- 
tion by tihie previous holder, and the fitness of the person 
succeeding was the rulb or custom prevailing in the funily. 

'' Title requirements necessaiy to constitute t^^ property 
iiouqf were^ tiierefore, not so accurately considered.as they 
would have been, had the succession depended solely upon 
the questiou i^hether the property was really wuqf or not. 

From this decision the plaintiff appealed on the ground 

. ' ' ' • 

that : — 

The plaintiff J as the. eldest son pf the late Sujjadah 19 
entitled to succeed to the office of SujjadqJi and to the truBij 
property of th^ mosqi^^.; and that if, it be held that an apr 
pointment by the late Bujjadah is necessary, no snch ap- 
pointment is proved or slleged by the defendant or las 
witnesses, but the plaintifl^s witnesses prove such an ap- 
pointment ixi h,is pase. 

T!bBAdmocajtfi general, Bama SaWf vA M. Partk^a^^^ 
l!ffing(m for the appellantj^ the plaintiff^ 
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The plaintiff was the eldest son and entitled by custom ^?^^- 

* July 9. 

to succeed. . If the Court hold that he is not entitled to sue- ""rTaTnoT^ 
ceed under the custom alleged^ but that the successor to the 0/ 1875. 
office was l^e whom the last Sujjadah appointed, then we 
say that the plaintiff was duly appointed to the office by his 
father the last Siyjadahr This was the case of a family 
provision coupled with a trust. As an impartible property 
pharged with trusts^ it must vest in a single individual. 

[Chief Justice.— Is it such a trust as can be performed 
by a minor ?! 

No, except through a guardian. 

[Ci^iEF Justice. — Can you show that a charity, or public 
tirust cm be performed hy the guardian of a minor ?] 

In the history of this veiy case, a minor, Eahumtulla 
Bahib, performed the trust through his mother. fiahumtuUa 
Sahib was bom in 1803, and succeeded to the office of Sujjor- 
dah in 1816 ; he was, therefore^ only thirteen years of age 
when he so succeeded* 

[ Chief JfysTiCB.— In GreeclhareeDoss v^ NundoMasorei}) 
the Privy Council reinarl^ed(2) '^ It is to be observed that the 
only l^w as to these Mohunts and their offices, functions, 
and duties, is to be found in custom and practice, which is 
to be proved by testimony." Their Lordships go on to say 
(3) that it is unnecessary for them to go into the question 
whether the respondent was duly appointed Mohunt^ or not, 
that it is not the question which they have to determine, 
because^ {o;f t^e appellant^ to succeed '^ h,e must succeed by 
force of his o.wn titlcj, and Aot by the infirmity of the respon- 
dent's title.'' They observed that to obtain a decision upon 
that point ^' it qiust be raised in ^ suit properly framed for 
that purpose/' That, no doijibt^ was the case of a Hindu 
Mohunt, but the priuciple ia equally applicable to. th^ 
|>|P^nt case.3 

(1) XI Moore's I, A., p. 405, 

(2) lb. p. 428. 

(3) lb. p. 430, 
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1S|76. NecJcisici Deb Bwm^mo ▼. Beerchunder Thahoor an^ 

IrTXTnoTT^ others (1) is very similar to the present mit. There the 
0/1875. plaintifE impeached the tit^e of tl|d defendant yfba 
had been appointed Jobraj hj the last reigning BajaH 
of Tipperah on the gronnd that he hi|4 not l)eeii lawfully ap- 
pointed, first, because of an alleged pron4se by a iojmst 
]^]ah that the plaintiff should suocped, and aecondlyj be- 
cause plaintiff was the eldest living mexpber qf a class out d 
which, apcording to J^Qplacha/ri or &nuly pnstom, a /o6ra/ 
could alone be selected- Tbofe the Privy Council 8aj(2) 
'^ on the argument of this appeal before thrar Lordships, 
the appell^t's preferential title by seniority to the Jobraj- 
ship was sought to be established by evidence of a family 
custom tq be collected frpn^ tl^ Stances giyen in the gene- 
alogy of actual successions. iQi^t where there is evidence of 
a power of selection- the actual observance of spnionty even 
in a coi^iderable series of fl(uccesBiqns cannot of itself de&at 
a custom ^hich establisl^es the rigl^t of freed^icei and had 
the instances bee&t iiniform and i^ithouit exoeptioxi, ilu^ 
alone would not have been sufficient to su^pcMrt the appel- 
lant's case. Si^ch uniformity of practice was^ however, not 
proved, ******* gtiU it was open to the appellant to 
contend, as he did, that, in default of any appointment to 
either office^ seniority of age Qozistitii^ted a title by descent 
to the BajJ^ 

Kr. O'iSuKitMti^forallthereBpfnidentB, the defandantei 
and C. BaTnachenirm Bim Soih/ik fox' t^ie l,ni xi^ponden^^ ^ 

1st defendi^nt. 

The cas^ is goyemed by the decision ii^ Jfdafa^ MoU' 
ifi-din Sahib v. A'ji Mohi-^^in SaMb and others(3) where 
it was decided that lands endowed for. a i^I^ous office can- 
not be claimed by right o^ inheritance.. As to t^e different; 
views of his case put forward by the Ist defendant on differ- 
ent occasions, his want of decision as to las' position luider 
^e endowment is not to be wondered a|t^ seemg that ^^ 

(1) XII Moore'e I. A., p. 528; 

(2) Xn Moore's I. A., p. 523; at p, 538. 

(3) 2 Madras H. C. Bep.^ p; 19. 
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person who iir&t msAe tiie Endowment had no &inily . The 1875. 
evidence supports the 1st defendant's case and the Lower — ^^^^' — 

_^ , R, A, No, 5 

Court disbeheved the alleged vicarious installation of the 1st gf 1876. 
defendant for thd infant. The plaintitf based his claim upon 
his right to succelBd upon his reaching majority, but he filed 
bis suit While still a minor. 

The AdvoeatB Oeneral in reply. 

At first tke property Was simply a charity, but 
in the course of the century it has increased large- 
ly, and now> the charity is a very small fraction of 
the whole filiid> which has bedome mainly private pro- 
perty; From his own case> this is the view of the nature 
of the ilbnd hd has been nianaging, entertained by the 1st 
defendant himSeM. The cases of Jdafar MoM-u-din Sahib 
V. A*ji Mohi^dwb 8aMb{l) and Qreedharee Doss v. Nundo- 
1cissare(2) do not bear upon this ddsoi 

He Chibp Justice in delivering judgment observed, that 
iiiost of the argument, had been occupied with a considera- 
tion of the defects.and inconsistencies in the 1st defendant's 
title to the office in dispute ; but, in the present suit the 
Court could not determine upon the sufficiency of the defen- 
dant's title, the only question being whether the plaintiff had 
on his part established a right. 

The property had originally been devoted exclusively to 
religious and charitable purposes, and, notwithstanding the 
fact that in later times considerable portions of the income 
had been applied for the maintenance of different members 
of the family of the founder or of his successors, the Court 
was bound to regard the case as one in which the trust was 
substantially of a public nature and not for the benefit of a 
family. 

It was hardly disputed that, in cases of this kind, the 
determination of the question of the succession depends not 
on the general law of property but upon the rules which the 
founder of the endowment may have established, whether 

(1) 2 Madras H. C. Rep., p. 19. 

(2) XI Moore'^ I. A., p. 405. 
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1895. Bnch rules are defined by writing or are to be inferred from 

je.^"! y!;5 • evidence of usage. 

■ Q/^^^^- — The plaintiff liad appat^ntly t>ased his own case, st) fai* 

as it was set out in his plaint, upon iisage prevailing in the 
family to the etfect that the eld^t son should succeed to the 
office. But on the argument of the appeal, he had for the first 
time sought to rely upon an appointment of hiinself (when a 
minor of the age of four years) to the office^ orally made by 
his father ; the respondent, his uncle being at the same time 
authorized to act as his guardian and to perform the tmsts 
during his minority. 

Now, so far as the will of the founder could be ascertain- 
ed from the usage of former days, it seemed to authorizie a 
mode of succession originating in an appointment by the in- 
cumbent of a successor whatever subseqtient ceremonies of 
installation and confirmation may have been requisite or 
usual itt practice. He himself having no children, had ap- 
pointed his brother-in-law to succeed him. The plaintiffs 
father had been formally appointed by his predecessor by 
a written instrument, and it appeared that his predecessors 
also had, in almost every instance, received a similar 
written appointment. It was true that the persons ap- 
pointed were usually the eldest sons, but the Court would 
not, from this circumstance alone, be authorized to find in 
favor of any rule of succession by primogeniture such as 
that on which the plaintiff had relied in his plaints Even if 
it were open to the plaintiff to avail himself of the case first 
brought forward at the hearing of the appeal, viz., of an ap- 
pointment of himself when a child to this office, the Conrfc 
would be of opinion with the Court below that the fact of 
such an appointment could not safely be established upon 
the only evidence to be found in support of it — ^that is tho 
evidence of his mother and of Durvish Sahib* 

Whether, if established, such an appointment could b^ 
held a valid exercise of the power according to the usage oi 
the endowment may well be questioned. 

Appeal dismissed with costs. 
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^l^pMt |ttrisMftt0tt. {a) 
Special Appeal No. 217 of 1875, 

KoTA SfifiTAMMA ( Plaintiff) Specia I Appellant. 

KoiiLXPtTBLASooBBi4H... {lit Defendant) Special Respondent . 

Eights arising ander AH award are on the same footing as other 
rights except in so far as the legislature has otherwise provided ; and 
the provision in the Civil Procedure Code, enabling a summary en- 
forcement of such rights, contains nothing indicating an intention 
to bar the ordinary remedy by suit where an application for the sum- 
mary enforcement has been made and refused. 

rpHlS was a Special Appeal against the decision of Mr. ^876. 
•*- J. R. Daniel^ the Acting District Judge of Nellore in 5. a. No. 217' 
Regolar Appeal No. 82 of 1874, reversing the decree of the 0/ 1876. 
Court of the District Munsif of Ongole in Original Suit 
No. 1017 of 1873. 

The plaintiff, who is the sister of defendants, sued to re- 
cover moveable property valued at Rupees 278-7-0 and a 
portion of a house situated at Ongole, valuing that portion 
at Rupees 44. 

The plaintiff alleged that she akid defendants referred 
their differences to certain arbitrators for their decision; that 
by the decision of the said arbitrators plaintiff was entitled 
to ith share of the property with the condition that the same 
should revert to the defendants in case the plaintiff should 
die without adopting a son ; that a division of the greater 
portion of the assets was made in accordance with the award 
when plaintiff obtained possession of some property; that the 
moveable property now sued for having been also allotted 
to plaintiff^s share was left with the 1st defendant to be 
held by him xmtil plaintiff should deliver him a kararnamah, 
as required by him, for the reversion of her share to the 
first and second defendants in case she should die without 
adopting a son, and that plaintiff subsequently offered to 
execute the requisite karamamah, but the defendants neither 
returned her property, left with the 1st defendant, nor gave 
her a share in the family house which was left undivided. 
' Hence this suit. 

(a) Present : — Sir W. Morgan, C. J., and Innes, .1. 

li 
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1875. The Ist defendant pleaded that the plaintiff's applica* 

8 A. No, 211 ^^^^ ^ ^^® ^^^ award was dismissed by the Court ; that that 

of 1878. ^iamiftflfil was a bar to plaintiff's suit ; that plaintiff's claim 

was also bari^ by lapse of time. He f urfjier denied the 

f^Ueged division and plaintiff's right to share any property. 

The 2nd defendant admitted the plaintiff's claim. 

The District Munsif of Ongole adjudged that plaintiff 
should receire the moveable property claimed or its Yalue> 
and plaintiff's share of the house^ and that 1st defendant 
should pay plaintiff her costs. The defendants were ordered 
to bear their own costs. 

Against this decree^ the Ist defendant appealed^ 

The Acting District Judge of Nellore decided as 
follows :— 

'' The objection that this is a suit already heard and 
determined is fatal to the plaintiff's suit. 

" The plaintiff is the sister of the 2nd defendant^ they 
referred their dispute to certain arbitrators. The arbi- 
trators gave their award and the plaintiff applied under the 
provisions of Section 327 to have this award filed and a 
decree passed in her favor in accordance with its terms. 
Notice was given to the defendant and the application was 
registered as a suit between the parties. 

" The 1st defendant then opx)osed the claim in the same 
way that he does now. He raised three objections^ Firsts that 
the award was not stamped, this was removed by the pay- 
ment of the penalty ; secondly, that the award did not specify 
to what definite property the plaintiff was entitled and conse- 
quently was not capable of execution ; and thirdly, that the 
award was illegal because plaintiff had no right under Hinda 
Law to a share. 

''The Munsif found that sufficient cause was shown 
against the award and declined to file it : an appeal was pre- 
ferred against this decision but was dismissed on the ground 
that no appeal lies against an order under Section 327 re* 
fusing to file an award. 
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" The plaintiff has now brought a regular suit to enforce jl^% 
the award, s. A, No, 217 

*^ The Munsif now has entertained the suit considering — ' — 

that the former refusal of the Munsif to file the award is not 
a decision upon the merits^ and there was no adjudication 
upon the yalidity of the awards that the judgment was bas- 
ed upon technical grounds not vitiating the award. 

'^ It seems however clear that the application under Sec- 
tion 327 is a regular suit to enforce the award. It is not as 
if there was an application to file the award simply without 
any determination whether the award was valid or not. The 
suit was a regular suit^ and the Munsif found that there was 
sufficient cause against the award ; that is^ that it was an 
award which could not.be enforced as a decree of Court. It 
is a judgment on the validity of the award. A Court could 
grant or refuse a decree in accordance with an award in an 
application under Section 327 for the same reasons as in a 
regular suit brought after the 6 months. Section 327 mere- 
ly provides a method of enforcing an award on a mere appli- 
cation instead of on a stamp required in a regular suit if 
such application be made within 6 months. But it is equal- 
ly a suit upon the award whether brought under Section 327 
or subsequently by a regular suit. The same Judge who 
considered there were sufficient grounds against the award 
under Section 327 would consider the same grounds as sufT 
ficient to disallow the suit upon the award* 

" In the present case the two cases have been decided by 
different Mujisifs who have taken different views, and 
although I am of opinion that the refusal of the Munsif to 
file the award was wrong, th%t there was not sufficient cause 
against the award, still the case is res judicata and cannot 
be tried again. 

" The Munsif rejected the application not on any particu- 
lar or technical grounds, but because he was of opinion that 
all the reasons brought against the award were sufficient for 
a refusal to file the award, and gave decree accordingly. 

'' The same reasons, if valid there, would be equally valid 
against the preset decree. The> plaintiff uq doubt loses the 
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1875. adrantage of tbe award bj^ wkat I consider^ aa erroneous 

• '/!^ otii decisioii on tbe first application, and as the Appellate CoQrt 

of laTS. determined that there was no appeal, the plaintiff luks no 

remedy. The decree of the Monsif is therefore revers^ and 

the plaintiff's suit dismissed ; each party to bear their own 

costs/' 

From this decision the plaintiff appealed. 

KullcUhumhjf Mudaliar for the special appellant, the 
plaintiff. 

Anundcu^harlu and Kamasam for the special respon- 
dent, the 1st defendant. 

The Court delivered the following^ judgments : — 

Sib W. Moboan, C. J. The Lower Appellate Court has 
misapprehended the natare of the proceeding under Section 
327 of the Code of CivU Procedure. The Court is, by that 
section, empowered to give to a private award the effect of 
a decree of Court by an order that the award be filed i but 
such an order must be applied for within six months from 
the date of the award. 

In this case an application, under the section, having 
IB due time, been made and refused, the order of refusal 
has been regarded by the Judge as an adjudieatiouy which 
bars the suit. But the order adjudged nothing except that 
the award should not be filed and enforced under Section 
827. 

It has been decided that a suit lies to enforce an 
award, made on a reference to arbitration without the inter- 
vention of a Court of Justice, Palaniappa Ohetty v. Rayappa 
Chethf.{\) It is suggested on behalf of the respondent that 
there had not been in that case any such previous application 
and refusal as here appears. This may be true^ but it does 
not i^lfect the question. Rights arising under an award are 
on. the oame footing as other rights except in so far as tiie 
legisliiture has otherwise provided ; and the provision in the 
Code^ eziabli.ng a summary eoloiscement of su^ch rights^ con- 

(1) 4 Madras H. C, Bftp^ p. 119. 
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tains nothing indicating an injiention to bar the ordinary ^8^5. 
remedy by suit where an application for the summary en- s,a.N o~^7 
forcement has bpen made and refused. ^/ ^^^^- 

IiiTNES^ J. : — The point of res judicata was wrongly 
taken. The refusal of t]ie application under Section 327 
was no determination of the present matter. It was mere-; 
ly a refusal, right or wrong, to register the award as a de- 
cree of the Court ; the matter now sought to be determined 
\s the plaintiff's right to recover upon the award. 

Appeal allowed, 



lUjtUatt InrisiittiffK, (a) 

Criminal Petitions Nos. 265 and 267 of 1875. 
William John Reardon, Petitioner, 

The Merchant Shipping Act, 1854, 17 and 18 Vict., Cap, 104, 
S. 243(5) has no application to British India. The Act applicable to 
cases of continued wilful disobiedience of lawful commands by sailors 
is Act No. I of 1869, s. 83, clause 5.(c) 

rBSE were petitions praying the High Court to revise the i875. 
sentences of Mr. J. Cameron, the Joint-Maffistrate of _:4!f?.^!L?i_. 

C.P. Nos. 255 

Tanjore in Cases Nos. 30 and 24 of 1875 respectively. and 267 of 



The petitioner was one of sevQn seamen convicted of 
continued wilful disobedience of lawful commands and sen- 
tenced to one month^s rigorous imprisonment under clause 
5, Section 243 of the Merchi^nt Shipping Act of 1854.(fe) 

No Counsel weye instTucted. 

(a) Present : — Innes and Forbes, J. J. 

(b) This Section has been literally copied in the Merchant 
Seamen's Act, No. 1 of 1859, s. 83, for which, so far as it is material 
to the present case, see next note (c). 

(c) Section 83 is as follows : — " Whenever any seaman who 
has been lawfnilly engaged, or any apprentice to the sea-serviceji 
(commits any of the following offences, he shall be liable to bo 
punished summarily as follows (that is to say) : — 

" Clause 5." For continued wilful disobedience to lawful 
commands, or continued wilful neglect of duty, he shall be liable to 
imprisonment for any period not ^xcee^ling twelve weeks, with or 
without hard labor, and also, at the discretion of the Court, to 
forfeit for every twenty-four hours* continuance of such disobedience 
or neglect, either a sum not exceeding six days' pay, or any e^-* 
penses which have been properly incurred ia hiring a substitutes'^ 



1875. 
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1875. The Court delivered the following 

August 3. 

C.>.Nos.266 Judgment: — There appear to be no grounds for inter- 
"""'im.'^ fering with the conviction of the prisoner. 

The petitions will accordingly be dismissed. The sen- 
tence, however^ is stated to have been passed under Section 
243, Clause 5 of the Merchant Shipping Act of 1854. This 
Act of Parliament (Chap. 104, 17 and 18 Vict.) has, in re- 
gard to the offences charged, no application to British India 
— the Legislature of which in Act I of 1859 has legislated 
upon the same matters, as would appear to have been con- 
templated by Section 288(a) of the Merchant Shipping 
Act of 1854. This is not the case contemplated in Section 
290(b) of the same enactment of there existing any conflict 
between the two laws. Where that exists the Merchant 
Shipping Act of 1854 must be followed but not otherwise. 

The liability of the accused to punishment arose under 
Act I of 1859 of the Govemment of India, Section 83 
clause S.(c) Section 83 of the Indian Act corresponds in its 
terms with Section 243 of the Parliamentary Statute. Tlie 
accused has been in no way prejudiced by the mistake of 
the Magistrate. The record should, however, be amended 
by substituting the clause and section of the Indian Act for 
the clause and section quoted by the Magistrate. 

(a) Section 288 is as follows : — " If the Govemor-Gleneral of 
India in Council, or the respective legislative authorities in any 
British possession abroad, by any Acts, Ordinances, or other 
appropriate legal means, apply or adapt any of the provisions in the 
Tnird Part of this Act contained to any British ships registered at, 
trading with, or being at any place within their respective jurisdic- 
tions, and to the owners, masters, mates and crews thereof, such 
provisions, when so applied and adapted as aforesaid, and as long as 
they remain in force, shall in respect of the ships and persons to 
which the same are applied be enforced, and penalties and punish- 
ments for the breach thereof shall be recovered and inflicted, 
throughout Her Majesty's dominions, in the same manner as if such 
provisions had been hereby so adopted and applied, and such 
penalties and punishments had been hereby expressly imposed/* 

(h) Section 290 is as follows : — " If in any matter relating to 
any ship or to any person belonging to any ship, there appears to be 
a conflict of laws, then, if there is in the Third Part of tnis Act any 
provision on the subject which is hereby expressly made to extend 
to such ship, the case shall be governed by such provision, and if 
there is no such provision the case shall be governed by the law of 
the place in which such ship is registered." 

(c) Ante p. 85 note (c). 
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!a[|)|)tllatr S^urtiilliirtion. (^) 

Referred Case No. 20 of 1875. 

PYI.WAN Jarkak Sahib Vasthath ... Plaintiff, 

J&nasaRaja TeVab. Defendant 

A Bait for arrears of a monthly payment agreed to be made for 
inetmctioiis in fencing and wrestling is not governed by the 7th 
clause of the Limitation Act, as that clause does not ap^y to the 
pay of a teacher or instructor. 

THIS was a case referred for the opinion of the High i876. 

Court, under Section 22, Act XI of 1865, by Mr. C. W. ^Tt^^^ 

W. Martin, the Acting Judge of the Court of Small Causes of 1875> 
at Madura, in Suit No. 599 of 1875. 

The following is the statement of the case for the deci« 
sion of the High Court : — 

" PlaintifE sues defendant under an alleged verbal con- 
tract whereby defendant was to pay him 15 Rupees per 
mensem for instructions in the arts of wrestling and fencing. 

" The time at which he has laid the contract is from 
1st March 1873 to 81st July 1873, and the^^question on 
which I request'the opinion of the High Court is whether 
Section 7 of the Limitation Act is the section applicable to 
the case ? 

" The word generally applied to persons of such a pro- 
fession in England is the word artist, but I find from the 
dietioBaries that artist is almost synonymous with artisan^ 
and that *^ manual dexterity'^ is the leading characteristic of 
boih artiBts and artisans. 

'* If the complainant be held to be an artisan, the cha- 
racter of hijs employment with the defendant was such as to 
wkk^ his present, claim to be for ^' the wagea of an artisan,'^ 
and I have found it to be so.^' 

No Counsel were instructed. 

(a) Ptesent :— Sir W. Morgan> C. J.> aud Forbes, J. 
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The Court delivered the following 

JuDomNT : — The 7th clause provides for suits " for the 
wages of a domestic servant/artisan op labourer not provid- 
ed for by this Schedule Na 4/' and No. 4 relates to suits for 
wages, hire or price of work under Act IX of 1860 (" to pro- 
videfor the speedy determination of certain disputes between 
workmen engaged in RaUway and other public works and 
their employers.'*) In the case stated, the suit is for arrears 
of a monthly payment agreed to be made for instructions 
in fencing and wrestling. Such a suit is not, in our opinion^ 
governed by the 7th clause, which applies to the wages of 
servants and labourers skilled and unskilled but not to the 
pay of a teacher or instructor. 



JilfpllBte Istisltittifitt. (a) 

Special Appeal No. 484 of 1871. 

KuTTi Ammal {Plaintiff) Special Appellant. 

BADAKBiSTNAAiYAN...(2nd Defendant) Spedal Respondent. 

A Bister may succeed to her brother and sne for the recoTery of 
property nnlawfuUv alienated by their mother which the latter 
mherited on the aeath of her son* 

1876 rriHIS was a Special Appeal against the decision of Mr. P. 

Aiigysi'^l, -L p, Hntchins, the Acting Civil Judge of Tanjpre in Regular 

^' "J/ W7if^ Appeal No. 1E3 of 1870> presented against the decree of the 

Court of the District Munsif of Mazmai^di in Original Soit^ 
No. 40 of 18«9. 

Plaintiff stated that she and 1st and Srd defendants 
were sisters ; that their father, who had no male issue, 
died 15 years ago leaving certain properties which were in 
the enjoyment of his widow, the mother of the plaintiffs 

ifl) Present :— Sir W. Morgan^ 0, J., and Innes, «E 
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and 1st and Srd defendants, who removed to 1st and 1875. 
2nd defendants^ residence with the moveable property a ^^\ ' 
year ago, and died there two months before date of snit ; oj 1871. 
and that^the property was all in the enjoyment of the 1st 
and 2nd defendants. Plaintiff, therefore, sned to recover 
her Jrd share in the moveable and immoveable property. 

The 1st defendant admitted the relationship alleged by 
the plaintiff, and the fact of her father having left immove- 
able property to the extent mentioned in the plaint, but she 
denied that there was any ready cash, and that her mother 
brought any property with her when she removed to her 
(1st defendant's) house. 1st defendant added that her 
father had an adopted son who died six months after him, 
that of the land belonging to the family t« karai in Satta- 
nore and iV in^akkaiyadi were delivered to the 5th defend- 
ant under the terms of a razinamah entered into by her 
mother and 5th defendant in Original Suit No. 164 of I860, 
and that that extent has been since sold by 5th defendant 
to the 2nd defendant, in whose possession it now is, that 
the remaining land and certain tamarind trees were in the 
enjoyment of the 4th defendant under the terms of a lease 
executed to him by plaintiff's mother, and that plaintiff 
was entitled to7 ird of the same^and of the houses and 
grounds in her possession. 

The plaintiff admitted that her father had an adopted son, 
who died six months after his adoptive father as stated by 1st 
defendant* 

The Lower Court found that all the property mentioned 
in the plaint was in the possession of the 1st and 2nd defend- 
ants and of the 4th defendant on their account ; that ith 
karai of land was alienated by plaintifPs mother to 5th de- 
fendant, and that that alienation was not for necessary 
&mily expenses, and that it was consequently invalid as 
against the plaintiff. 

From this decision the 2nd defendant appealed' upon 
the following, amongst other grounds. " That this suit 
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1875. brought by plaintiff as heiress of her father while there had 
8 A / if^i ^^®®*^ "^ adopted son surviving him is not sustainable in 
<^im. law." 

The 1st defendant appealed as to the value of the proper- 
ty, costs, and appreciation of evidence. 

The Acting Civil Judge gave the following judgment. 

*' This is a suit to recover a share of certain property 
lately held by the mother of plaintiff and 1st defendant. 
Their father left an adopted son, and it is admitted that the 
property vested in that son, and that the mother took it 
only after his decease. The mother had therefore only a 
life estate, Bachirdju v. Venhatappadu{l) ; the property 
now reverts to the heirs of the son. That being bo, it ia 
admitted that his sisters have no right of inheritance what- 
ever, and upon this g^und put forward by the 2nd defendant 
in his appeal, the decree of the Munsif must be reversed, 
and the suit dismissed so &r as the 2nd defendant is con- 
cerned. That defendant will also be entitled to his costs as 
defendant, but as the objection was not taken in the Lower 
Court, he will bear his own costs in this appeal. 

'^ As for the 1st defendant, she has only raised two objec- 
tions to the decree, and on both these points her demands 
have been conceded. As regards her the decree will be 
modified by the one-third of the lands decreed to plaintifE 
being directed to be made over with reference to good and 
bad soils, and by the reversal of the Munsifs order as to 
costs. At the hearing the 1st defendant wished to take ad- 
vantage of the objections raised by the 2nd defendant, but 
as she has throughout admitted plaintiff's claim, and that 
claim is at all events as good as her own, I think that the 
decree as now modified may fairly be regarded as a decree 
by consent or on a razinamah at all events. I am not pre- 
pared to allow her to repudiate all her admissions and take 
a totally new ground for the first time at the final hearing 
of th^ <appeal. She is, however, entitled to her costs in this 

(1) 2 Madras H. G. Rep., p. 402. 
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appeal in which she has succeeded, and probably the. 1876. ^ 
Mnnsif will consider it a proper case in which to reqmre the s, A. No. 484* 
plaintifE to pay all costs which may be fairly incurred in ^ o/i87l. — ^ 
execution." 

> 

From this decision the plaintiff appealed on the ground 
that it was " wrong in law in holding that a sister cannot 
inherit.' ' 

Mr, SliepJiard for Mr. Mayne, and, Imtckmi^fithy Nai-- 
dooioT the special appellant, the plaintiff. 

Mr. O'&ullivan for the special respondent, the 2nd 
defendant, 

The Court delivered the following 

• • ■•• • • ^^ 

Judgment : — ^The plainti;ffi is one of three sisters, whose 
father adopted a son. On the death of the father, the pro- 
perty devolved on the son, and pn his death, the mother 
took it. Part she sold to 5th defendant, who again sold to 
2nd defendant. Part she leased to 4th defendant. 1st 
and 3rd defendants are the sisters of plaintifE, and 2nd de- 
fendant is the husband of 1st defendant. 

Plaintiff claims a right to question the alienations made, 
by her mother and to have them, set aside in her favor. 

The only question, which we have to determine in con- 
nexion with this case on the reference to us by the Division 
Court, is whether a sister is in the line of heirs. 

But this question must be answered with reference to 
the positions of the parties in the case. The mother took 
only an estate for life, and we have the authority of the 
Privy Council in the CoUector of MasuUpatam v. Cavaly 
VenkataNarainapah(l). for saying that the restrictions on her 
power of i^lienation are inseparable from her estate and in- 
dependent of the existence, of heirs capable of taking on her 
death;, This being so, it is clear that, whatever view may 
be taj^en o{ plaintiff ^s cji^, the. mother could not give a 
title beyond her own life. Then the next question is — Is 
plaintiff entitled, as an heir to the person to be traced from, 

to question the alienations and have them set aside in her 

(1) yill Moore's I. A., p. 500. 

13 
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1876. favor T Her brother ia, accorduig to the decisions of this 
8 X,No. 4&r Court, the person to be traced fronij and so the question 
<^f X871. comes to this — Is a sister an heir to her brother ? That 
she is a Sapinda, is^ we think^ a position, which cannot be 
maintained. The contention that she is so is founded on 
the opinion of B&lambhatta as to the meaning of the word 
' brethren' used in verse 1 85 of the 9th Chapter of Mauu 
and quoted in the Mit&cshar&. But none of the treatises of 
Hindu Law, not excepting the Yyav^hara Majukha, have 
placed the sister, in regard to partition, on a footing with 
the brothers. She is allowed a fourth part of a brother's 
share for her marriage ; but she does not take it as a share 
and is not, therefore, to be regarded as having an equal in- 
terest in the property with the brothers. Further, she does 
not join with the surviving brothers in succeeding to a 
deceased brother, but her inheritance is obstructed by a 
long list of other heirs, far more remotely related, inter- 
posed between surviving brothers and her. If the term 
' brethren' in the passage referred to, be taken to mean 
brothers and sisters, it is inferrible from it that they have an 
equal interest in the ancestral property, which they have 
never been held to have« That such a position is against 
the common understanding of the people as to the law in 
this part of the country would seem tolerably clear &om the 
fact that there is no instance on record of any such claim 
having been put forward, though the occasion for it must 
be of every day occurrence. 

Whether the sister is entitled to succeed as a relative 
of deceased more remote than a Sapinda is another ques^ 
tion. Since the decision of the Judicial Committee in 
Cfridhari Lall Boy v. The Oovemment of Bengal, (1) the 
High Court of Madras, following that decision and the 
decision of the High Court of Bengal in Amrita Kamari 
Devi V. Lakhinaraiyan Ohakherbatti (2) of which the 
Judicial Committee approved, have held (3} that a sister's 

(1) Xn Moore's L A., p. 448. 

(2) 2 Bengal L. B., (r. b.) p. 28. 

(3) CheMham TirupaU Bdyamngd/ru v. Bdjah Swraneni Vencata 
Oopah, Narasimha Eau Bahadw, 6 Madras H. C. Bep.> p. 278. 
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eon is entitled to succeed as a Bandliii^ and tliat the tesit and 1875. 

, _ - Augtist 27. 

commentary in Chapter 2, Section 6 of the Mit^cshari do ; g^ ^, yo. 484 
not restrict the limit of Bandhns to the cognate kindred o/l87l. 
there mentioned but are to be read as merely ofEering illus- 
trations of the degree of Bandhns in their order of succes- 
sion. In Section 3 of ' Chapter 2 of the Mit^shari, para, i, 
it is said '^ nor is the claira in virtue of propmquity restrict- 
'' ed to kinsmen allied by funeral oblations but, on the con- 
trary, it appears from this very text (verse 187, Chapter 9 
of Manu) that the rule of propinquity is effectual without 
any exception in the case of (Samanodakas) kindred con- 
nected by libations of water q^ well as other relatums 
when they appear to have a claim on the succession,^' and 
it is afterwards said in Section 7 '' If there be no relatives 
'' of the deceased, tbe preceptor, &c„ according to the text 
'^ of Apastamba, ' If there be no male issue^ the nearest 
^ kinsman inherits or, in default of kindred, the precept 
tor/ " It follows from the above not only that, in regard 
to cognates, is there no intention, expressed in the law or 
to be inferred from it, of limiting the right of inheritance 
to certain specified relationships of that nature, bat that^ in 
regard to other relationships also^ there is free admission to 
the inheritance in the order of succession, prescribed by law 
for the several classes, and that all relatives, however re- 
mote, must be exhausted, before the estate can fall to per- 
sons, who have no connexion with the family. In this view 
plaintiff must be regarded as a relative entitled to succeed 
on an equal footing with her sisters^ who are relatives of the 
same degree. 

We mtmt therefore modify the decree of the Dibtrict 
Judge by restoring the decree of the District Munsif except 
as to the award of costs against 1st def^idant who admit- 
ted plaintiff's claim. Plaintiff must have her costs in ap- 
peal and special appeal 

Appeal allowed. 
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^ptUatt ImtsMdm (a) 

Civil MuceUaneoua Regular Appeal No. l36 of 1875. 
Sth.. Sahh^k, Ait^oak A^llaru. 

FKSU NaTCHIAB aZuW rABWATHA\ jf J t 

VuBTHAHi Natchub and another, f Meaponaents. 

A testamentary guardian applied to the District Court for per- 
mission to remove his wards for the purpose of having them educate 
ed. Held, that as the guardian derived his authority from the will 
of the minors* father, and did not come within the meaning of tlie 
Beffulations and Actsprevious to Act IX of 1861> he could not thud 
apply to the District Coort. 

1876. ITIHIS was an Appeal against the order of Mr. F. H. Wood- 
o -H^^A^T ro£Ee, the Acting District Judge of Madura, dated the 

U»Mm JR. JL, No, 

186 0/ 1875. 22nd March 1875^ passed on Civil Miscellaneous Petitioii 
No. 93 of 1875. 

In this case petitioner, as guardian of the minor sons 
of the late Poonnusami T6var, applied to the Court for 
permission to remove the minors from Banmad to Madras 
or elsewhere for their better education. 

Counter-petitioners^ the mothers of the izdnoriB, oppos- 
ed the application 

The Acting District Judge was of opinion that he had 
lio jurisdiction to make any such order as that applied for^ 
and observed " under Regulation Y of 1804 as extended by 
Regulation X of 1831, the District Court, subject to con* 
flrmiBLtion of the High Court, may appoiht guardians to 
niinor heirs not subject to thie jurisdiction of the Court of 
Wards, tod under Section 2, Act XtV of 1858, the 
District Judge is furthier empowered io exercise in respect 
of such minors all the powers, &c., which by Sections 2 and 
3, Act XXI of 1855, the Collector is authorized to exercise 
in respect of minors subject to the Court of Wards. In the 
present instance then, if petitioner could be regarded aa 
having been so appointed by this Court, there could be no 
question as to his right to make this application and mine 
to adjudicate thereon. It is clear, however, that petitioner 
has not been appointed guardian so, but under Act IX of 
I861j and the Act no where provides that such guardian and 
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his wards shall be amen&ble to the provisions o£ Act XXI ^ 18^5. ^ 

of 1855 as extended by Act XIV of 1858, and very naturally cTSTbTTW. 

so, as the object of Act IX of 1861 was simply to afEord op- . I8g<>/1875. 

portunity for relief which did not exist before, and^ subject 

to the granting of such relief, it leaves the provisions of Act 

XIV of 1358 extending Act XXI of 1855, just as it found 

them. 

'^ This being so, and petitioner not having been d<ppoint- 

< I 

eid guardian in the manner set forth in the preamble of Act 
XrV of 1858, t!bis application is not maintainable and must 
be dismissed. The costs of each party will be chargeable 
to tiie estate." 

From this order the petitioner appealed on the ground 
that the District Court had jurisdiction to make the order 
asked for by the appellant, and ought in the interests of the 
minors to have made it. 

Mr. 0' Sullivan and Bhashyam Iyengar for the peti- 
tioner contended that Section 1 of Regulation V of 1804, (a) 
did not apply as the appellant is guardian by Will. Re- 
gulation X of I8dl{b) extends the sections to all minors- 
Act XIV of 1858(c) extended Act XXI of 1855(cZ). 

(a) Eegiilation V of 1804, s. 18 : — " Where persons succeeding 
by right of inheritance to land, or other property, paying revenue 
directly to Government, may happen to be incapacitated oy reason 
of sex, minority, or natural infirmity, for the management of such 
property on their own behalf. Collectors shall, respectively, accom- 
pany their reports of such cases, to the Court of Wards, with a descrip- 
tion of the conditions of the persons concerned, the value of the pro- 
perty devolving to them, and the names of persons most proper in the 
judgment of them (the Collectors) to be appointed guardians of the 
disqualified heirs : provided that guardicms mwy not have been op- 
povnted for such d/isquaUjied hevrs, a,ccordvng to the Will of persons 
atUhorized by law to raaike such oppointmenL 

(6) " A Regulation to prohibit the sale of estates belonging to 
Minors, not imder the charge of th« Court of Wards ; and to extend 
the provisions of Section XX of Regulation V of 1804, to property 
of every description, not subject to the jurisdiction of that Court." 

(e) ''An Act to extend the provisions of Act XXI of 1855 in 
the Presidency of Fort St. George to Minors not subject to the super- 
intendence of the Court of Wards." 

(d) " An Act for making better provision for the education of 
Male Minors, and the marriage of Male and Female Minors, subject to 

the superintend^UGO g£ the C^urti ot ^9X^ m the fresidency of Fort 
St. Gwrge/» 
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1875. [Chief Justice. Do« not these Acts apply only to 

August 27. Qg^eg ^herc no cruardian has been appointed by the Either ?1 

136 0/1876. We rely on Act IX of 1861 (a.) The order under this 

last Act is dated the 26th April 1872. Skinner v. OrdEe(l). 

The Advocate General and Mr, Shephard, for the 
counter-petitioners^ contended that (1) gaardians under 
Act IX of 1861 are not invested with powers given under 
Act XXI of 1855. Act XIY of 1858 extends these powers 
to Zillah Courts in cases where guardians have been ap- 
pointed under Kegolations V of 1804 and X of 1831. Under 
Regulation V of 1804^ Section 20^ a guardian is appointed 
on the report of the Collector. Under Act IX of 1861, 
guardians are appointed on the motion of the parties. (2.) The 
agreement under Act IX of 1861 was obtained by a 
fraud on the Court, and behind the back of the widow^ there- 
fore appellant will not be recognized as having the general 
power of a guardian. If Sobadu be guardian, this case 
must go back, but probably he would succeed. Eyre v. Coun^ 
tess of Shaftesbury. (3.) The Will favors his position. If 
the Court has jurisdiction apart from Regulations and Acts^ 
a party must proceed by regular suit. 

Mr, 0' Sullivan in reply. 

The Court delivered the following 

Judgment : — The appellant is stated to be the testa- 

« 

mentary guardian of the minors : his application to the Judge 
was clearly not made or intended to be made under the Act 
of 1861, but was an application such as was authorized by 
previous Regulations and Acts to be made by certain guar- 

(a.) The Preamble of this Act recites the expediency of amend- 
ing the law for hearing snits relative to the custody, &c. of minors. 

Section 1 provides that any relative or friend of a minor desiring 
to ]prefer claims as to the custody, &c. of the minor, may apply by 
petition to the principal Civil Court, which, if satisfied with the 
grounds, shall give notice of the application to the person named in 
' the petition, and, under Section 2, may direct that the minor be pro- 
duced in Court on a day named ; when, under Section 8, the case shiJl 
be heard and an order made as to the custody of the minor, &c.Secti(m 4s 
provides that the procedure under Act YlII of 1859 is to be followed 
as far as applicable. Section 5 gives an appeal to the Sudder Court;, 
whilst Sectwn 6 declares that the order shall not be contested in a 
regular suit. The two remaining sections are immaterial to the pre- 
sent enquiry. 

(1) XIV Moore's I. A. p. 309. 

(2) 2 White and Tudor's L. C, p. 694 (4th edition) 



NARANAPPA AITAN V. NANNA AHMAL. 97 

diana in some cases to Collectors, in others to the District ^ *®^-«*. 

August 27. 

Courts. The appellant, not being a guardian within the c.M.RA, No. 
meaning of those Laws but deriving his authority from the ^^^ ^^ ^^^^' 
will of the minora' father, could not thus apply to the 
District Court ; and, on this ground alone, we dismiss the 
appeal. The costs will be paid out of the estate. 

Appeal dismissed, 

^l^pMt InrisMttioH* (a) 

Civil Miscellaneous Special Appeal No. 178 of 1874. 

Naran APPA AiYAN • - . {Defendant) Appellant. 

Nanna Ammal alias F akv athy Amual, {Plaintiff) Respondent. 

Limitation Act No. IX of 1871, governs applications to execute 
decrees made before the Act, and, in computing the period of limita* 
tion, the Act directs the date of the prior application to be taken, 
and that date cannot be altered because intermediate payments may 
have been made on account of maintenance. 

THIS was an appeal against the order of Mr. J. H. Nelson, 1875. 
the Acting District Judge of North Taniore, dated JUtTJ^l 
the 11th March 1874, passed on Civil Miscellaneous Peti- 178 0/ 1874. 
tion ifo. 57 of 1874, presented against the order of the 
Court of the District MunsiE of Negapatam, dated 20th 
January 1874. 

Plaintiff in O.S.No.229 of 1864 sought to execute the de- 
cree she obtained in the said suit awarding her maintenance. 
The Judgment of the District Munsif of Negapatam, so far 
as it is material was as follows : — 

'' The Act No. XIV of 1859, which was in force at the 
time the Judgment alluded to by the Plaintiff was passed 
by the High Court, has been cancelled. It is laid down in 
para. 167 of Schedule 2 of the new Limitation Act IX of 
1871 that the limitation period for the decree passed for 
payment of money by instalments should be calculated from 
the date of each instalment. It has to be ascertained now 
whether the plaintiff^s decree had, prior to the date when 
the said new Act came into force, been barred under the 
said Act No. XIV and the High Court's decision, and if 
so, whether the benefit of the said new Act can be given to 
the said decree. It is clear from the records of this Court 
that the plaintiff's decree is not barred as aforesaid, it 
appears that the execution of the plaintiff's decree was 
carried out in this Court in No. 182 of 1868 at the end of 
(a) Present :— Sir W. Morgan, C. J., and Innes, J, 
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1875. the year 1869. Hence, I decide that the plamtifiTs decree is 

CM. 8, A, No, ^^* barred by Limitation Rules." 

178 of 1874. From this order the defendant appealed, and the Acting 

District Jadge of North Tanjote thereupon passed the follow- 
ing order : — 

" I am of opinion that the order of the Lower Court 
must be affirmed, and the decree-holder held to have ap- 
plied in time, with reference to the Judgment of the Madras 
High Court at p. p. 188(1) and 275(2) of the Reports. The 
decree is not for payment by instalments, but for a sum of 
money year by year, and therefore Article 6 of Section 167 
of the Limitation Act of 1871 does not affect the case, bat 
Article 4 does. 

From that order the defendant appealed on the ground 

that 

" The application for the execution of the decree is 

barred by the Act of Limitation." 

A. Ramachendra Iyer for the appellant, defendant. 

The Court delivered the following 

Judgment : — We must reverse the order of the Court 
below. Our Judgment was reserved bedCuse we desired to 
consider whether, upon any fair construction of the facts 
found or suggested to require a finding, it could be deter^ 
mined that process of execution was not barred. It has 
been already held that the new Limitation Act governs ap' 
plications to execute decrees made before the Act ; and, in 
computing the period of limitation, the Act directs the date 
of the prior application to be taken. The time must be 
reckoned from such date. We are not authorized to make 
deductions or to alter that date because intermediate pay- 
ments may have been made on account of maintenance. 
The appeal will be allowed but without costs. 

Appeal allowed, 

(1) 8hdha/yee v. Thanahapudayent 4 Madras H. G. Bep., p. 18^* 

(2) Ldkahmi Amvfud v. Saahadry AvycmgcMr, lb., p. 275. 

Note. — The oral decisions referred to in the above judpfment were de- 
livered by the Full Bench in Saldanha Y,Hajam Bamajfanrhah Pujary 
V. Manndh and others, VeUaycm ChMif v. Krishniyen and others, ana 
Venhadare 8anjeev<ippa v. Moohtam ^dhib, on the 7th August 1874 
but were not reported. With this decision compare that in The Col' 
lector of South Arcot v. Thathacharry, page 40 aivte. See next case 
Krishna Chetty v. Rami Chetty and 2 others ; Mahalakshmi Amnial v, 
Lahshmi Ammal, post p. 105; and Govind Lakshman v. Ndrdyaf^ 
Moreshvar, 11 Bombay H. C. Rep., p, 111. 



175 <^ 1875- 



KRISHNA CHETTY V. RAMI CHBTTY. 99 

appellate Sunssiiietion. (a) 

civil Miscellaneous Sjpecial Appeal Nv. 175 of 1875. 

Krishna Chetty Appellant, 

Rami Chetty and 2 others .Respondents. 

In computing the period of limitation, the time daring which 
the judgment creditor was prosecuting another suit to obtain a 
reversal of the order dismissing his application for execution of 
decree and for attachment of the property of the judgment debtor 
cannot be deducted. 

Provisions in the Limitation Act enacted for extending the 
period in certain cases where the limitation of suits is in question are 
inapplicable to proceedings in execution of decrees. 

THIS was an Appeal against the order of Mr. F. M. ^ctob^l. 
Kindersley, the Acting District Judge of Coimbatore, CM. s. A. No. 
dated the 10th April 1875, passed on Civil Miscellaneous 
Petition No. 99 of 1875, confirming the order of the Court 
of the District Munsif of Erode, dated 3rd February 1875. 

In this case the final decree of the Appellate Court 
was passed on the 16th January 1861. The last application 

made to enforce, or keep in force, the decree was present- 
ed on the 22nd September 1871, and a notice under Section 
216 of the Code of Civil Procedure was issued on the 6th 
October 1871. 

Upon the last application presented on the 22nd Sep- 
tember 1871, the property of the judgment debtor was at- 
tached on the 19tli November 1871. A counter-claim was 
preferred and allowed. A summary order was passed with- 
drawing the attachment, and the last application was struck 
o£E the file on the 7th February 1872. The plaintiff institut- 
ed a Regular Suit No. 83 of 1873 to set aside the summary 
order and to make the said property liable to attachment. 
The suit was dismissed on the 10th October 1873. The 
plaintiff preferred an appeal, in Appeal Suit No. 1 of 1874^ 
and the original decree was reversed and a decree was 
passed on the 20th October 1874, directing that the said 
property be held liable to attachment and sale for the satis- 
faction of the decree to enforce which the present applica- 
tion was made. 

(a) Present : — Sir W. Morgan, C. J., and Kindersley, J. 

13 
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^®p- The plaintiff contended that he presented this applica- 

\JOtOv0T X> 

C. M.S. A, No. tion within three years from the date of the appeal decree, 
176 of 1875. dated 20th October 1874, and from the date (7tih February 
1872) on which the last application was strack off the file. 

The Lower Conrt dismissed the application for execn- 
tion as barred. At the hearing of the appeal from the order 
of dismissal it was conceded that the order of dismissal was 
correct^ unless the time during which petitioner was prose- 
cuting another suit conld be deducted. 

The Acting District Judge of Coimbatore dismissed 
the appeal with costs on the ground that the claim was 
barred by the Law of Limitation. 

From this order the plaintiff appealed. 

Mr. P. Shaw, for the appellant. 

T, Rama Row, for the 1st respondent. 

The Court delivered the following 

JuDGMSNT : — The application as made is barred^ for the 
appointed time has expired and we are not authorized by 
the Act to apply to proceedings in execution, provisions 
enacted for extending the period in certain cases where the 
limitation of suits is in question. 

The appeal is dismissed but without costs. 

Appeal dismissed. 

Note. — See preceding case Naranwppa Aiyan v. Nanna Ammal, 
ante p. 97, and the cases m the note thereto. 

^pptUalt %mvMm (a) 

Special Appeal No. 365 of 1876. 

Nara'yana Pillay {Plavntiff) Special Appellant. 

^ m f i^th Defendant) Special 

Kahasawmy Thavutharan...(j^^^4^ ^ 

A bond whereby ".the superstructure of a house exclusive of 
the land beneath" is hypothecated creates an interest in immoveable 
property within the terms of the Limitation Act, the apparent inten- 
tion being to mortgage the existing house and not merely the 
materials. 
Oc^'w- 4 nnmS was a Special Appeal against the decree of Mr. A. C. 
8. A. No. 365 -*- Bumell, the Acting District Judge of South Tanjore, in 
— ^•^^^^^' . Eegular Appeal No. 460 of 187*, reversing the decree of the 
Court of the District Munsif of Combaconum in Original 
Suit No. 365 of 1873. 

(a) Present :— Sir W. Morgan, C. J., and Kindersley, J, 
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The suit was brought to recover Rupees 100, being ^^^^^^4 
principal and interest due upon the following hypothecation s. A, No. 366. 

bond. _qG875^ 

" Hypothecation deed granted on the I4th December 
1867 i. e., the 1st of Margali of the year Prabhava, to Narrai- 
na Pillay, son of Appu Pillay, living in the Eastern street of 
the village of Swami Malai by Panchanada Charry, son of 
Sakschiacharyar. I have hypothecated to you the super- 
structure (building and roof) inclusive of the tiled roofing 
now built^ standing on my own house-site situated in the 
northern row of KuchipoUum, Swami Malai village, Comba- 
conum Taluq, to the eiist of Miithusawmi Davudroyer^s 
house, to the west of the house-site occupied by Chinna 
Chetty and included in the site belonging to the pagoda, to 
the south of Subramania Achary's house-site and to the north 
of the path ; and the amount I have borrowed on the secu- 
rity of that (the superstructure) from you is silver Rupees 
50 in the currency of the country ; as I have received from 
you the said 50 Rupees given by you I will pay the said 
sum of Rupees 50 with interest thereon atlj percent, per 
mensem from this day whenever the holder hereof may de- 
mand it and redeem the superstructure. Should any payments 
be made on account of this bond they are to be endorsed 
hereon alone. No other payments shall be accepted by you. 
In this manner has Punchanada Charry granted this hypo- 
thecation bond to Narrain Pillai hypothecating the super- 
structure exclusive of the land beneath, (a) 

(Signed) PUNOHANADA CHARRY. 
The District Munsif of Combaconum held that the 
mortgage bond was genuine, but did not include the site 
upon which the house was built and gave judgment for 
plaintiff. 

The 4th defendant, who was in possession, appealed, and 
the Acting District Judge of South Tanjore reversed the de- 
cree and dismissed the suit on the ground that the plaintiff's 
remedy was barred by the Limitation Act as the bond was 

(a) gtp fSeoih Siaseoirs^ut removed, . apart, distinct from the 
land beneath. 
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1875. executed on the 14th December 1867, and the suit was not 

October 4, 

i^xrAoraiS brought until the 11 th September 1873, whereas the period 
^.?LA^ — of limitAtion was three years ''as in this case only moveable 
property (the structure of a house) was hypothecated." 

From this decision the plaintiff appealed. 

BhcLshyam Iyengar, for the special appellant, tlie 
plaintiff, contended that the Lower Court had given too 
narrow a meaning to the term " immoveable property." That 
term would include the house as well as the house-site. The 
narrow view here taken is opposed to the spirit of the 
decision in Muftusamy Mudahj v. Sadagopa Gramany (1) 
and the signification given to immoveable property by the 
Registration Act. 

Nallatlmmhy Moodaliar for Dorasaivmy Iyer, for the 
special respondent, the 4th defendant, contended that as 
the house-site was specially excluded, all that the plaintiff 
took as security was the house, which was not immoveable 
property, and therefore the suit is barred by the Law of 
Limitation. 

The Court delivered the following 

Judgment : — We have not now to determine the rights 
of the several parties but merely the question of limitation. 

The hypothecated property is a house standing on a 
site, which belonged to Panchanada Charry, who gave the 
instrument of hypothecation in 1867. It existed at that 
time as immoveable property in the sense that it was attach- 
ed to the ground on which it had been built ; and it has ever 
since so continued to exist. 

The terms of the deed show clearly that the existing 
building and not merely the materials of the building, as 
held by the Lower Appellate Court, has been hypothecated, 
and, notwithstanding the woi'ds excluding the land from the 
security, the language used is amply sufficient to show tbafc 
an interest in immoveable property is thereby created, l^ 
this view the suit was not barred by limitation. The decree 
of the Lower Appellate Court must be reversed and the case 
remanded to that Court for decision. The costs will abide 
tlie result. Appeal alloived and case remanJca 

(1) 4 Madras H. C. Rep., p. 398. 
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Appellate 3urtj8tlicti0n.. (a) 

Regular Appeal JSFo. 65 of 1875. 

Aboonachblla Gram any Appellant. 

Velliappa Geamany and another Respondents. 

No appeal lies to the High Court from a decision apportioning 
compensation by a judicial oflBioer appointed to perform the functions 
of a Judge within the town of Madras, under Act X of 1870, the 
Land Acquisition Act. 

THIS was a Regular Appeal against the decision of Mr. T. ig^^ 
M. Busteed, the First Judge of the Madras Court of October 8. 
Small Causes appointed by the Local Government to perform \f'is7b^^ 
the functions of a Judge under Act X of 1870, the Land 
Acquisition Act. 

In this case the amount of compensation for the land 
taken was agreed upon by and between the Collector and 
the peraons interested, but the conflicting claims thereto 
were referred under Sections 15(6) and 38(c) of Act X of 
1870 to Mr. T. M. Busteed who had been appointed under 
Section 3{d) of the Act, by the Local Government, 
(a) Present :— Sir W. Morgan, 0. J., and Kindersley, J. 

(5) Section 15. "When the Collector proceeds to make the 
enquiry as aforesaid, whether on the day originally fixed for the 
enquiry or on the day to which it may have been postponed, if 
no claimant attends, or if the Collector considers that farther en- 
quiry as to the nature of the claim ought to be made by the 
Court, or if any person whom the Collector has reason to think 
interested does not attend, or if the Collector is unable to agree with 
the persons interested who have attended in pursuance of the notice 
as to the amount of compensation to be allowed, or if upon the said 
enquiry any question respecting the title to ihe land or any rights thereto 
€>r interests therein arise between or among two or more persons mdk- 
ing conflicting claims in respect thereof, the Collector shall refer the 
matter to the determination of the Court in manner hereinafter 
appearing." 

(c) Section 38 :— " When the amount of compensation has been 
settled under Section fourteen, if any dispute arises as to the appor- 
tionment of the same or any part thereof, the Collector shall refer 
such dispute to the decision of the Court." 

(d) Section 3, so far as it is material, is as follows : — " The ex- 
pression * Court' means in the Regulation Provinces, British Burma 
and Sindh, a principal Civil Court of original jurisdiction, and in the 
Kon-regulation Provinces other than British Burma and Sindh, the 
Court of a Commissioner of a Division, unless when the Local Govern- 
ment has appointed (as it is hereby empowered to do),either specially 
for any case, or generally within any specified local limits, a judicial 
officer to perform the functions of a Judge under this Act, and 
then the expression * CQurt' means the Court of such officer." 
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1875. Mr. Basteed decided that the land in question was the 

Srk72^66. scK-acquired property of K. Soobroya Gramany, father of 
of 1875. Yelliappa Gramany, one of the claimants, and paternal micle 
of y encatasawmy Gramany another of the claimants ; and 
that the said Vencatasawmy Gramany and the third claim- 
ant Arunachella Gramany were not entitled thereto. The 
learned Judge declared that the claimant Velliappah 6ra- 

r 

many was entitled to be paid one-fourth of the compensation 
agpreed upon, and ordered Vencatasawmy Gramany and Aru- 
nachella Gramany to pay fifteen Rupees each to Yelliappa 
Gramany as and for his costs. 

Arunachella Gramany appealed from this decision. 
Jf . Parthasardhi Iyengar for the appellant. 

The Court delivered the following 

Judgment : — ^We have not jurisdiction to hear this 
appeal. 

An appeal lies to the High Court from the decision 
under this Act of the Judge of a District Court ; but when 
the Judge, whose decision is appealed from, is not a District 
Judge, '* the appeal shall lie m the first instance to the Dis- 
trict Judge," (Section 89.) 

The decision before us is by a Court constituted in 

Madras under the provisions of the 3rd Section of the Act. 

It is not the decision of a District Judge, nor can there be 

any appeal here under the words above quoted, nor do we 

find elsewhere in the Act words authorising us to hear such 

an appeal from the decision of a specially constituted 

tribunal. 

Note. — In Baanasoonderee Dossee v. W, Vemer, 13 Bengal L. R» 
p. 189, the appeal was under Section 35 of Act X of 1870 from the 
award of a judicial officer appointed to exercise the functions of a 
Judge under that Act within the town of Calcutta. Section 35 pro- 
vides that " If the Judge differs from both the assessors, as to the 
amount of compensation, he shall pronounce his decision, imd the 
Collector or the person interested (as the case may be) niay appecd 
therefrom to the Court of the Disprict Judge, unless the Judge, whose 
decision is appealed from is the District Judge, or unless the amount 
which the Judge proposes to award exceeas five thousand Rupees, 
in either of whim cases the appeal shall lie to the High Court" The Chief 
Justice, in delivering the judraient of the Court, observed " The ob- 
ject of the Section was that there should be an appeal, and bearing 
this in mind we must read the words of s. 35 * may appeal therefrom 
to the Court of the District Judge/ not literally but as meaning the 
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Court which is the appellate Court of the District They 1875. 

should be read with reference to the object of the section and as October 8. 
meaning the Court of Appeal for the district, treating Calcutta as a R. A. No. 65. 
djstnct, which it is for the purposes of this Act, and the High o/1876. 
Court exercising its appellate jurisdiction as the Court of Appeal. 
There is nothing in the Act (the General Clauses Act I of 1868) to 
prevent us from putting on s. 36 of the Land Acquisition Act a con- 
Btruction which carries out the object of the Legislature. For these 
reasons we think that the appeal lies." See also In the matter of the 
FetUion ofSyndAbdool AH, 15 Bengal L. R., p. 107. 



Spiiellate SurisEHictioiu (a) 

Civil Miscellaneous Special Appeal No. 244 of 1875. 

Mahalakshmi Ammal ... ... ...Appellant 

Lakshici Ammal ... ... ...Bespondent. 

Under Act No. IX of 1871 deductions can no longer be made on 
account of proceedings between the decree-holder and third persons, 
to remove obstacles to the execution of the decree, for the present 
Limitation Act makes the date of application for execution of decree 
the time from which the computation must be made. 

fXlHIS was an appeal against the order of Mr. A. C. Buraell, 1875. 

J- the Acting District Judge of South Tanjore, dated the c^fxfc 
1st May 1875 passed on Civil Petition No. 138 of 1875 244Vi8'75.' 
presented against the order of the Court of the District 
Munsif of Combaconum, dated 9th February 1875. 

In Original Suit No. 147 of 1866 a decree was passed on 
the 22nd June 1868 for the payment of a certain sum of 
money by the defendant to the plaintiff solely on the liabili- 
ty of the mortgaged house. Accordingly, plaintiff applied for 
execution and had the house attached, but upon a petition of 
claim preferred by one Narayanaran, the attachment of the 
property was withdrawn on the 2nd February 1870. 

Thereupon, on the 6th October 1870, the plaintiff insti- 
tuted a suit for cancellation of the above order and for a de- 
claration of his right to recover the decree amount from the 
said property. In that suit a decree was passed in favor of 
the plaintiff on the 28th October 1873^ and that decree was 
afiSbnned in appeal on the 20th April 1874. 

Subsequently, on the 13th June 1874, the plaintiff put 
in an application praying for realization of the amount of the 

(a) Present :— Sir W. Morgan, C. J., and Kindersley, J. 
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Ortoher 15. 
l\ M.Y.T~No 



1R75. decree in the above suit by the attachment and gale of the 
mortgaged property. As the first application for execution 
^^ ^f ^^^^- of the decree was dismissed on the 2nd February 1870, and 
as no other application for its enforcement was made by the 
plaintifE within the three years preceding the 13th June 
1874, the date of the present application, it was contended 
by the defendant that execution of the decree is barred under 
the Indian Limitation Act. 

The District Munsif of Combaconum being of opinion 
that so far as applications for the execution of decrees and 
orders in suits brought before 1st April 1873, are concerned, 
the period of limitation should be reckoned under Act XIY 
of 1859^ it was unnecessary to give the reasons shewing that 
the present case is barred under the new Limitation Act 
and accordingly dismissed the defendant's application* 

Against this order the defendant appealed, and the Act- 
ing District Judge of South Tanjore passed the following 
order upon the said appeal : — 

'' The decree is dated 22nd June 1868, and application 
for execution is dated June 1874. But meanwhile there 
were proceedings in respect of the property up to 20th 
April 1874 from 6th October 1870, and in consequence of 
which nothing could be done meanwhile. Execution is not 
therefore barred, and I must reject this application/' 

From the said order the counter-petitioner (defendant) 
appealed on the following grounds :^ 

" 1. The application for the execution of the decree is 
governed by the present Act for the Limitation of suits^ and 
not by the old Limitation Act No. XIV of 1859. 

2. The execution of the decree is barred by Clause4 of 
Section 167 of the second Schedule of Act No. IX of 1871.'' 

F. Bhashiam Iyengar for the appellant, contended that 
the suit was barred as the proceedings in the suit filed on 
the 6th October 1870 could not be deducted. Krishna Ohetfy 
V. Rami Chetfy{l)* 

(1) Ante page 99. 
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-4- Ramachendra Iyer for the respondeAt, contended 1875. 

tliat the suit was not barred as the proceedings under the c.M.S.A.rh, 

original decree were stayed in consequence of the subse- 244 of 1875. 
quent suit. Ragava Pisharri v. Valia Thamhrdkle* (1). 

The Court delivered the following 

Judgment : — ^The two cases cited are distinguishable 
from the present case. 

In both of them, applications had been made and execu- 
tion had taken place, although it had not been completed. 
'J'he orders postponing sale ^* operated simply as a temporary 
stay of the process for the sale of the property," See 4 H. 
O. 262, (2) and when the litigation between the claimants 
and the decree-holders closed, the latter were in this posi- 
tion that they had not to apply a fresh to the Courts to en- 
force or keep in force these decrees but merely to ask the 
Court to proceed with the sales, which the Court had for a 
time stayed. 

Here the case is wholly different. The decree-holder 
is an applicant for execution. The proceedings of 2nd 
February 1870 wholly terminated his former application, 
and he can show us no subsequent application to the Court 
(within 3 years of his present application) to enforce or keep 
in force his decree. 

But he shows us litigation undertaken by him in fur- 
therance of that decree and to remove obstacles to its 
execution. This litigation between himself and a suc- 
cessful claimant would have saved the decree-holder 
under the old Act, for it was a proceeding taken within 
the meaning of Section 20, but the new Act makes the 
daie of applying to the Court to enforce &c. the time 
from which the computation must be made. We can no 
longer, therefore, make deductions on account of proceed- 
ings between the decree-holder and third persons. 

Special appeal allowed. 
(1) 4 Madras H. C. Eep., p. 261. 

Note. — See Naranappa Aiyan v. Kanna Ammal, ante p. 97, and 
the cases in the note thereto. 

14 
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Jipptllatt Ittrisiittifln. (a) 

Special Appeal No. 377 of 1875. 

AnnammAh and another \ f^f^ ^^/fT*l' , y 

\ \lnd 8f era JJefendants), 

Mabbu Bali Reddy, the natural ^ « • 7 t> j ^ 

father and guailian of the}^P'%\^2.f'''^- 
minor Manislwiny ) {Plaintiff.) 

An inheritance having once vested cannot be defeated and 
divested by an adoption. 

1876. rpHIS was a Special Appeal against the decision of M». 
^cto^ 19. 1 Hg^jj^ Sewell, the acting District Judge of North Arcot 

0. A, ViOm Oft 

of 1875. in Regular Appeal No. 19 of 1875, confirming the decree of 
the Court of the District Munsif of Tripaty in Original Suit 
No. 112 of 1874. 

This suit was brought to recover real and personal pro- 
perty worth Rupees 1,362-8-0 and costs. 

The plaintiff alleged that Narainappa died 15 years ago 
leaving a widow Ist defendant^ and a son named Sithappah 
by another wife. Sithappah died in 1870 unmarried, and 
shortly after his death the plaintiff was adoped by the 1st 
defendant. Plaintiff alleged that the 1st defendant was the 
heir at law of Sithappah. The suit is brought as the de- 
fendants are colluding *' and are trying to defraud the plain- 
tiff of the family property.'' 



The Ist defendant pleaded that she was forced to execute 
the deed of adoption of which she knew nothing, and 
alleged that she accepted from Sithappah Rupees 140 in 
cash and jewels for her maintenance. The property was 
enjoyed by Sithappah and after his death by his widow. 

The 2nd and 3rd defendants^ (the widow and widow- 
ed daughter-in-law of Narainappa's brother Venkatesamy) 
set up a division between the brothers Narainappa and Ven- 

(a) Present : — Sir W. Morgan, C. J., and Innes and Kindersley, J. J. 
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katesamy. and that 1st defendant was not entitled to inherit 1875. 

• 1 J 1 r ^October 19. 

the property of her step-son Sithappah, and therefore no ^ ^ No. "277 
right to such property accrued to plaintiff in consequence of . o/i875. — 
the alleged adoption. 

The District Munsif of Tripaty held that the 1st defend- 
ant, as step-mother of Sithappah, was entitled, on his death, 
to inherit his property in default of parties superior 
to her in the line of heirs ; that the 2nd and 3rd defendants 
did not come within the line of heirs ; that 1 st defendant 
had permission from legally competent persons to adopt, 
and did adopt the plaintiff who is entitled to succeed 
to the property of Sithappah derived from his father, in 
preference to the 2nd and 3rd defendants. From this deci- 
sion the 2nd and 3rd defendants appealed on the ground that 
the 1st defendant, the step-mother of Sithappah, was not his 
heir according to the Hindu law, and that the adoption by 
her of the plaintiff was invalid. 

The Acting District Judge of North Arcot held that the 
plaintiff had been adopted ; that the adoption was valid, and 
that plaintiff* was entitled to the property of Narainappah in- 
herited by Sithappah. In delivering judgment he observed :— ^ 

^^ I think the necessity for an adoption from spiritual 
and other reasons is obvious. Narainappah when he died 
left a son by his second wife, Chinnah Sithappah, but on the 
death of the latter unmarried there were no male members 
of the family left who could perform funeral ceremonies, &c. 
The 2nd widow being dead also, there was no one who could 
possibly adopt for Narainappah's benefit except his 1st 
widow the 1st defendant, and nothing has been adduced to 
show that she was unfit to adopt. 

''Then comes the question whether the adoption was valid. 

''The 1st defendant admits that she executed the deed 
of adoption, but says she was compelled to do so against her 
will. This allegation is unsupported. It is stated by some 
of the witnesses that Chinnah Sithappah before his death 
authorised the 1st defendant to adopt a son. The Munsif 
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1876. disbelieved this portion of the evidence, but I am inclined to 
8 A No. 877 ^^ o^ insufficient grounds. Any how it is clear that some 
0/1876. Qf ^Q relations of Narainappah and Chinnah Sithappah 
authorised the adoption and the judgment of the High Court, 
in the Chinnah Kimmedy case,(l) clearly lays down that the 
sanction of one Sapinda however remote is sufficient for 
adoption. 

" The minor plaintiff also is shown to be a relation of 
Narainappah and Chinnah Sithappah and waS; therefore, a fit 
person to be adopted. It was argued by appellant's vakil 
that at the time of adoption 1st defendant was in a state of 
pollution as it took place within 16 days from Chinnah 

Sithappah's death. This point was not raised in the Lower 
Court, and I, therefore, decline to consider it. 

'^ Again, it was argued that 1st defendant being only 
step-mother could not inherit property from her step-son. 
Whether this is so or not does not affect the question. 
Plaintiff states, the adoption being held valid, was that of a 
son to Narainappah and half brother to Chinnah Sithappah. 
He would, therefore, certainly inherit Narainappah's share 
of the property before 2nd and 3rd defendants who are 
widow and daughter-in-law respectively to Narainappah's 
nephew. They inherit the share of the property which be- 
longed to Venketasamy, the brother of Narainappah, and the 
Lower Court has awarded this to them, 

" The judgment of the Lower Court is therefore con- 
firmed and the appeal dismissed with costs.'' 

From this decision the 2nd and 3rd defendants appealed 
on the ground that a step-mother is not the heir at law to 
her step-son; and that the Lower Appellate Court was wrong 
in having thought that the determination of this point of 
law was unnecessary for the right decision of the case. 

T. Rama Row for the special appellants, 2nd and 3rd 
defendants. 

(1) 8hri Brozo Kishoro Pato Devu v. 8hH Yira Shri Vvradhi 
Yirapratajpa Shri Eaghnnatha Anavga Bhima Devu, 7 Madras H. C. 
Kcp.;p. 301. 



0/ 1876. 
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Anandacharlu and Kamesam for the special- respon- 1S75. 
dent, plaintiff. is. il. jv^.. 377 

The Court delivered the following 

Judgment : — ^Narrainappah, whose son by adoption the 
minor plaintiff claims to be, died 15 years ago, leaving a 
descendant Chinna Sithappah, his son by birth, fully com- 
petent to perform all requisite religious services, 

Chinna Sithappah died unmarried in 1870, and shortly 
after his death the alleged adoption is supposed to have 
taken place. 

It is not certain upon what precise ground the Lower 
Appellate Court maintained this adoption, but even if it be 
considered that, in some recognized mode^ Narrainappah^s 
widow Lakshmakka possessed or acquired in 1870 power to 
adopt a son to her husband, it has to be determined whether, 
according to Hindu Law, any adoption could then be law- 
fully made by her. 

The principle of the decision of the Privy Council in the 
case reported in 10 Moore's Indian Appeals 279, (1) appears 
to us to govern this case and to show that it could not. 

Chinna Sithappah had inherited his father's property ; 
'' he had full power of disposition over it ; he might have 
alienated it ; he might have adopted a son to succeed to it, 
if he had no male issue of his body. He could have defeat- 
ed every intention which his father entertained with respect 
to the property." (2 ). 

On the death of Chinna Sithappah, the next heir, it is 
here admitted, was Bali Reddy, who is the natural father of 
the minor plaintiff and who has also other sons. The inheri- 
tance, having passed in 1870 to Bali Reddy, still remains in 
him and we must hold, upon the authority cited, that the es- 
tate of the heir of the deceased son, thus vested in posses- 
sion, cannot be defeated and divested. 

(1) Mussumat Bhoohun Moyee Dehia v. Ba'tn Kishore Acharj 
Chowdhry. 

(2) X Moore's I. A., at page 310, 
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1876. jt is said Uiat he is assenting to the adoption, but this 

Octoh€T 19« m -^ -L • J. 

S~a7no, 377 feet does not validate it or enable the widow to substitute a 
— *^-^ ^^^^* — new line of heirs in the place of those who have already in- 
herited. 

The decisions of the Lower Courts must be reversed 

and the suit dismissed with costs. 

Appeal allowed. 

^UtMt ItttisUif tiw. (a) 

Case Referred by the Board of Revenue No. 2 of 1875. 

Certificates of sale issued under Sections 35 and 40 of Madras 
Act VIIl of 1865 are not oonyeyances subject to stamp duty. 

October 19. fTlHIS was a case referred for the opinion of the High 
^*f.^^r'f -L Court under Section 41, Act XVIII of 1869 by the 

by the Bd. of ^ ^ ' ^ 

nev. No. 2 of Board of Revenue in their Proceedings dated 14th May 
— i®^5i_ 1375^ jjo. 1284. 

The Proceedings of the Board of Revenue in which 
they stated the case were as follows :— 

'^ The question for determination is whether certificates 
of sale issued under Sections 35 and 40 of Act YIII of 
1865 {h) are to be written on stamped paper. 

'' The Collector of Madura having been instructed to 
pass an order in a case of the kind and submit it to the 
Board with a view to an authoritative ruling being obtained, 
has decided that such sale certificates should be stamped as 
conveyances under Article 15, Schedule I of Act XVIII of 
1869, the stamp duty being borne by the purchaser under 
Clause 4, Section 6 of the Act. 

'' The Board have held (Proceedings, 27th August 1874) 
that certificates under Section 38, Act II of 1864, are not 
liable to stamp duty on the ground that they are not convey- 
ances as shown by the form prescribed for sucdi docu- 
ments; but no form is laid down for certificates under 
Act VIII of 1865, nor does it appear from the Act what the 
effect of the certificate is, or how the purchaser i» to enforce 
the right evidenced thereby. 

(a) Present :— Sir W. Morgan, C. J., Innes and Kindersley, J. J. 
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1875. 

The High Court have ruled (Proceedings, 13th (ktoher 19. 
Kovember 1871) that sde certificates issued by Civil (Courts ^^J^^^^ 

tinder Section 259, Civil Procedure Code, are instruments Rev. No. 2 of 
J , . . 1875. 
declaring an interest in property, and must, therefore, if ' 

the value exceeds Rs. 100, be registered, and the Inspector- 
General of Registration has instructed his subordinates to 
treat them as deeds of sale executed by the Courts granting 
them. 

''The Board are of opinion that certificates issued 
under Act VIII of 1865 are just as much deeds of sale and 
should be treated as conveyances, the stamp duty being 
borne by the grantee. They concur, therefore, in the view 
expresseiJ by the Collector/' 

The Court delivered the following 

Judgment : — Certificates of sale issued under Sections 
35 and 40 of Act VIII of 1866, (a) cannot, we think, be regard- 
ed as conveyances subject to the stamp duty. 

The certificate under Section 259 of the Code of Civil 
Procedure has, by virtue of the express provisions of that 
Section, the effect of an insttument of transfer or convey- 
ance. In the absence of any such provisions, a certificate 
under the Act of 1865 of the fact of sale and other matters 
therein mentioned, cannot be converted into a conveyance^ 

(a) Madras Act YIII of 1865 was passed " to consolidate and 
improve the Laws which define the process to be taken for the re^ 
covery of Rent." Section 33 provides for the sale of the property 
distrained under Section 14 c^ rents due to landholders under 
Byotwar Settlements, and Section 35, after providing for the pay- 
ment in ready money of the amount for which the property sold, and 
for re-sale in default^ provides that " When the purcliase money 
has been paid in full, the officer holding the sale shall give the pur- 
chaser a certificate, describing the property purchased by him, the 
date of the sale, and the sum paid." Section 40 provides that when 
any arrears are due to any of the landholders specified in Section 3, 
and property is sold under Section 38, the sale " shall be conducted 
under the rules laid down for the sale of movable property distrained 
for arrears of rent." 
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Begular Appeal No. 29 of 1875. 

Cakhaioial Aitab {Ist Defendant.) .. .Appellant. 

VuAYA Raounada^Buhqasamt Sinoa-\ 

P1TLLUB {Plaintiff, f tx„«,^j^„^„ 

Thb Collbctob of Tanjobb l^^ySeepmdents. 

DefendarU) ) 

The isgaes flbonld raise matters ftdrly in controversy between 
the parties even though the pleadings may be defectively drawn. 

The effect of the Istimrar Snnnnd is to ascertain and limit the 
demand of the Government forrevenne and to reoog^nizeand confirm, 
subject to this, the proprietary rights already in existence. 

Kaia$na NcUekiar v. The BaQoh qf 8hivagwng€h (1) distingaiabed. 

1876.^^ rpHIS was a suit brongbtby the pWntiS to obtain the 
-L transfer of the registry of the Zemindary of E^allakottai. 
0/1875. — j^ j^g plaint the plaintiff set out that 

'' 1 . The zamin of Eallakottai^ consisting of the under- 
mentioned villages in Pattakottai talok^ is our ancestral 
property. 

^' 2. The late Zemindar^ who was our undivided elder 
brother and husband of the 1st defendant^ died on the 8th 
March 1872 without any issue. 

'* 3. While all the moveable and immoveable property 
appertaining to the said zamin were in our possession and 
enjoyment according to an agreement executed to us by the 
1st defendant on 10th April 1872, the said 1st defendant on 
10th August of the said year, made a gift to us of all the 
said moveable and immoveable property and also of aU the 
property of the Ist defendant's husband and executed a 
deed of gift and got it registered. 

" 4. From that time we have been in undisputed en- 
joyment of all the said moveable and immoveable property 
with all privileges. 

'^ 5. After the death of the 1st defendant's husband^ 
the said zamin has been registered in the name of the Ist 

(a) Present :— Sir W. Morgan, 0. J.'and Kindersley, J. 
(1) 9 Moore's I. A., p. 539. - 
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def endftnt in the register in the Collector's Office. As the Ist 1875. 
defendsmt would not join in getting the same transferred to jg, a. No 2» ' 
T)nr name^ we presented a petition in the office of the 2nd o/l875. 
defendant for transfer of the registry to onr name^ but he 
passed an endorsement thereon on the 12th March 1873 to 

the effect that he would not interfere. 

• 

" We pray therefore for a decree directing the registry 
of the said zamin in our name in the register in the office of 
2nd defendant and the payment of our costs by the 2nd 
defendant.^' 

The agreement of the 10th April 1872 above referred 

to and marked B was as follows : — 

Agreement granted on the 10th April 1872 (correBponding with 
30th Pangoni, Prajapathi) to M. B. By. Yijia Bagonada Buigaoamy 
Singapnlliar, the undivided brother of the late Zemindar Yijia Ba- 
gimada Tinimalai Singapulliar, living at Kallakottai, Pattakottai 
taluq, Tanjore district, by me Cannammal Aiyar, the widow of the 
said Yijia Bagnnada Tiromalai Singapulliar. After my husband 
the said Yijia Bagnnada Tirumalai Singapulliar, the Zemindar of 
Kallakottai, in Pattakottai sub-district, Pattakottai taluq, Tanjora 
district, departed this life on the 8th March 1872, without leaving 
any description of heirs whatever, whether of his body or by adop- 
tion, that can take after him, but leaving you his undivided brother^ 
and me his widow surviving him, you yourself have become the 
head of the family, entitled to get the villages and other immoveable 
property of the said Zemindari mentioned in the list hereunto 
annexed, which were in the management of the said (Zemindar), 
and the moveable properties and pecuniary dealings in his manage- 
ment, and as you are able and competent to manage the affairs of 
the Zemindari, &c., and moreover as you have accordingly got and 
been enjoying the villages of the said Zemindari and the immove« 
able and the moveable properties and have been conducting the 
management of the pagodas, &c., you shall hereafter also enjoy the 
said 2amin villages and the other immoveable and moveable pro- 
perties and pecuniary dealings and conduct the management of the 
pagodas in the same manner with full proprietary rights, and 
protect me and the other members of the family as long as we live. 
If I, who have been in the fomily-way these eight months, ^ive 
birth to a female child, you, who enjoy the properties in the abovesaid 
manner, are to maintain her, and celebrate her marriage justly 
and properly. If the child happen to be a male, you are to protect 
him till he shall be of proper age, and on his coming of age give up 
to him the propeities he is entitled to ; thus I have granted this 
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1876. agreement with my fall consent and of my own accord ihal yon 

^^^^^"*^^ ~^' may oondnot a£Eaini» that there may be peace in the&mily, and that 

0/1876. ^ ^^ ^^^ want to haye any interest whatever in the said Zeinindari 

"' and other properties other than maintenance as long as I live. 

(Signed) CANNAMMAL AIYAB, 

Contenting. 
Witneatei. 

<Signed) Tvnmalai Fannikandan, jnnior paternal uncle of the 
said Gannammal Aiyar« and son of Andi Pannikandan« 
residing in Pannikandan Yidodi, and eleven others. 

The agreement of the 10th August 1872 referred to in 
the plaint and marked A was as follows : — 

« Deed of Gift granted on the 10th of August 1872, (correspon- 
ding with 28th Adi, Angirasa) to M. B. By. Yijia Baghunada Bunga- 
sawmy Singapulliar, the undivided brother of the deceased Zemin- 
dar, M. K By. Yijia Baghunada Tirumalai Singapulliar, a Elalla by 
caste, a Surti by religion, and a Zemindar by occupation, and aged 
26, living at Kallakottai, Pattakottai taluq, Tanjore district, by me, 
Cannammal Aiyar, the widow of the said Zemindar Yijia Bagunada 
Tirumalai SinaapuUiar of the same caste, of the same religion and a 
Zemindami* aged 27. Though after my husband, the Zemindar of 
the said Kallakottai Zemindary, consisting of the undermentioned 
▼illageSj situated in the Pattakottai sub-district, Pattakottai taluq, 
Tanjore district, died without issue, leaving the concerns of this 
world, on the 8th of March last of the current year, while you were 
enjoying the moveable and immoveable properties, and villages of 
the said Zemindary, and conducting the pecuniary dealings (thereof) 
and the management of the pagodas, &q,, and were protecting me, 
as I was then pregnant^ I granted an agreement to you already on 
the 10th of April last as to the arrangements to be carried out if 
I had issue, and stipulating that I wanted no more interest in, enjoy- 
•ment of, or connexion with, (the said Zemindari) than (a right to) 
maintenance for my life-time« and that jou yourself were to enjoy 
And use (the same) yet it is stated in the notice sent by the Patta- 
kottai Tahsildar^ on the order issued by the Collector, agreeably to 
the orders of the Board of Bevenue passed subsequent to it, that, if 
I had male issue, such issue, and if there be none such, then I, and 
after me, my daughter, if apyi should enjoy the Zemindari before 
you. After the death of the female child given birth to by me, 
who had then been pregnant, on the report submitted by the Col- 
lector, the Board, in their Proceedings No. 4607, dated the 2nd July 
last, directed that the Zemindari should be registered, and proceed- 
ings conducted in my name ; and though it has been registered 
Aoeordingly in my name, yet as yon are entitled to x>btain all the 
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tmd 2ieinindari villages, &g., and other immoyeable and moveable 1875. 

... «, , ,• December 10. 

properties and pecuniary dealings, after me, and as you yourseli are — -__^_. 

entitled to protect me and others belonging to the family, I have o/ 1875. 
this day given away of my own accord as gift to you the undermen- 
tioned Zemindary villages, moveable and immoveable properties, 
pecuniary dealings, other privileges (lordships), and the management 
of the pagodas which I can enjoy during my life-time, and the right 
to the moveables and pepuniary dealings of my husband ; and as I 
have given them up to be enjoyed by you yourself, I shall make 
known by petition to the Board and the Collector to transfer the 
registry now standing in my name, into your name ; you shall, in 
that manner, have the registry transferred in your name, and con- 
duct all the proceedings connected with the Zemindari and enjoy 
the same with all rights and privileges as aforesaid ; and moreover 
you shall protect me and the other members of the family ; thus 
I Gannammal Aiyar have granted this deed of gift with my full 
consent to Yijia Eagunada Singapulliar." 

(Signed) RANI CANNAMMAL, 

AIYAE AVEEGAL, Z&mindami. 

Witnesses. 

(Signed) Tirumalai Pannikandan, junior paternal uncle of the 
said Eani Cannammal Aiyar« and son of Audi Panni- 
kandan, residing in Pannikandan Yidudi and twelve # 
others. 

The 1st defendant by her written statement pleaded 
that the suit was bad for misjoinder : that the zamin in ques- 
tion was conferred on her husband by the Government and 
afterwards continued to her; and that it was not ancestral pro- 
perty as alleged in the plaint ; that the plaintiff has no right 
to the zamin in question, and was never in enjoyment of the 
property ; and that the two documents referred to in the 
plaint are invahd in law for the following reasons : — 

'' I was in a very tmsteady state of mind owing to grief 
caused by the death of my husband and my child. A guard 
jof servants was placed (by plaintiff) around me so that my 
near relatives might not come to me and thus I was kept in 
restraint. My fears were roused to a great degree by the 
representation of various troubles such as that in the course 
of my enjoying the zamin, I would be compelled by Sircar 
frequently to appear in person in Courts, and other public 
offices and that thereby I would sustain loss of honor. The 
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18M. plaintiff fraadulently represented to me that the two docn- 
R.A No 29 ™®^*^ above specified were indispensable for his managing 
. of 1875. my affairs as my agent^ and afterwards got those documents 
registered in the office of the registrar. He has farther 
wrongfully usurped all the moveable property of my husband. 
As therefore the said documents are fraudulent and execut- 
ed under duress and without consideration they are not valid. 
Exhibit A ought not to be accepted^ being engrossed on 
insufficient stamp.'' 

She further pleaded that the amount of the institution 
fee paid by the plaintiff was insufficient. 

The 2nd defendant^ the Collector of the district who 
succeeded Mr. Cadell^ pleaded that the late Collector could 
not have done otherwise than refuse the transfer of registry 
sought by the plaintiff ^ as the application for the transfer 
was unaccompanied by the assent of the registered holder, 
the 1st defendant, and declared his willingness to abide by 
such decision as might be passed in the suit. 
TSie following issues were framed :— 

1st. — ^Whether the suit is bad for misjoinder as con- 
tended by the 1st defendant. 
2nd. — ^Whether the documents A and B were obtained 
under duress and fraudulently and with false 
representations. 

Srd.-'^Whether plaintiff had enjoyment o£ the pro- 
perty under A, and 

4th. — Whether the stamp on which the document A 
is drawn up is insufficient. 

The Subordinate Judge held that the plaintiff had no 
cause of action against the 1st defendant, whom he exone- 
rated from the suit. He set aside the order of the Collec- 
tor of the 12th March 1873 and directed him to cause the 
registry to be transferred in the name of the plaintiff and 
he directed each party to pay his own costs. 

From this decree the plaintiff appealed on the follow, 
ing grounds :^— 

'^ 1. The Ist defendant ought not to have be^i ex- 
onerated from the suit. 
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'^ 2. The decree oaeht to have directed her to consent ^ 1®^- _ 
to the registration unless the issues raised by her defence "bTaTnoT^ 
wer^ dftenpined in her favor. ^ ^^^^' -^ 

^' 3. The plaintiff is desirous of having the issues tried, 

*' 4. The decree so far as it gives relief as against the 
2nd defendant is vague. It ought to have directed the 2nd 
defendant to enter the name of the plaintiff in the register 
in the place of the name of the 1st defendant.^' 

On the 10th August 1874 the High Court in reversing 
the decree of the Subordinate Judge of the 25th April 1874 
made the following observations : — 

^' It appears from the allegations in the plaint and in the 
written statement of the widow (the Ist defendant in the 
suit) that the latter being the registered owner, executed in 
the plaintiff's favor a deed of gift of tins and other proper- 
ty, and that this deed is now disputed by the widow who 
claims to bQ herself the owner of the property. And issues 
have been framed upon the allegations of the parties raising 
the several matters in contest. The prayer of the plaint 
asked only for registration in the plaintiff's name as the 
Court below observes, but the scope of the suit includes the 
other matters in controversy between the plaintiff and the 
Ist defendant, and until the decision of these matters regis- 
tration cannot be obtained. 

^' The Court has not entered upon any enquiry touching 
the matters in controversy and has proceeded to make a de- 
cree, the effect of which apparently is to direct registration 
in the plaintiff's name. 

" In the circumstances of this case the decree cannot be 
maintained. 

^' The case must be remanded to the Court below for 
trial upon the issues ».lready framed and upon such further 
issues as may appear necessary. The suit is not merely one 
for registration ; the other matters in controversy also re- 
quired adjudication, imd the question of the sufficiency of the 
stamps should also be considered. 

'' The costs both here and in the Court below will be 
disposed of by the order of the Subordinate Judge," 
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1876. Upon the case being remanded the Sabordinate Jadge 

R. A. No. 29 fr&med the following additional issues : — 

— ^ ■ — " 5th. Whether the zemindary in question is an ances« 

tral one. 

" 6th. Whether the heir certificate obtained by plain- 
tiff from the District Court was fraudulent. 

" 7th. Whether 2nd defendant^ the Collector, was 
right in refusing the transfer of the registry of the zemiu' 
dary in the name of the plaintiff, without the consent of the 
1st defendant.'' 

And on the 18th December 1874, he gaye judgment 
for the plaintiff, declaring him entitled to have the registry 
transferred in his name, and directed that the costs of the 
plaintiff and of the 2nd defendant in both Courts should 
be paid by the 1st defendant. 

The Subordinate Judge held that there was no mis* 
joinder; that the 1st defendant had failed to establish her 
pleas of mental depression, duress, threats and false repre* 
sentations ; '^ that plaintiff is the proper and fit person to 
manage the affairs of the estate,'' but that '^ the circumstances 
of the case render it unnecessary to go very minutely into this 
point, for, plaintiff did not ask for the recovery and posses- 
sion of the estate," but sought only the transfer of the regis- 
try in his name. The Subordinate Judge further held that 
the stamp affixed to the document A was sufficient. 

As to the 5th issue the Subordinate Judge remarked as 
follows : — 

'^ The Ist defendant's vakil argues that plaintiff has 
based his claim only upon the bonds A and B, and that he 
should not now rely on the plea that he is the undivided 
brother of the 1st defendant's husband, and that the estate is 
an ancestral one. I consider this objection is unsustain- 
able. The plaintiff has not based his claim solely upon the 
said bonds. In the beginning of the plaint he has clearly 
stated that the 1st defendant's husband was his undivided 
brother, and the estate is an ancestral one. He also stated 
that the estate was in the enjoyment of the 1st defendant's 
husband, and that after his death, the 1st defendant,^ under 
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A and B, gave up her right to this zemindaiy^ and he lastly 1®^^. 
prayed for the transfer of the registry of the zemindary in b. a. No, 2d 
Ids name. The 1st defendant in her written statement de» q/ 1876. 
nied the fact of the zemindary being an ancestral one^ The 
[Board of Bevenne have also Expressed in their Proceedings 
(marked SSS) dated 15th June 1874, that plaintifPs claim 
is also based on the fact that the estate is an ancestral pro- 
perty, and the High Court in their remand order have clear- 
fy pointed out that this suit is not one merely for registra- 
tion, but the other matters in controyersy between the 
parties (plaintiff and 1st defendant) must be adjudicated in 
the suit. Thereupon this issue was framed. The 1st defend- 
ant's contention is that though the estate was enjoyed in her 
family as a polliem, yet it was given to her husband under 
the Istimrar sunnud (marked QQQ,) and as the registry 
thereof was subsequently transferred in her name by the 
Kevenue Board, the estate is not an ancestral one, and that 
plaintiff has no right to the zemindary. But the Board 
themselves have stated in the said Proceedings that plaintiff 
became the undoubted heir, and the estate should have been 
registered in his name, but through mistake the Board 
directed its registration in the name of the 1st defendant. 
As for the Istimrar sunnud granted in her husband's name, 
it is of no avail to her. It has been decided by the Madras 
Hisrh Court and confirmed by the Privy Council that pol- 

doubt hereditary and not affected by an Istimrar granted 
by the Government, which is only effectual so far as the 
revenue of the estate is concerned. — Vide Madras High 
Court Eeports, Volume VI., Page 208,(1) and the Privy 
Council decision published at page 215, Volume IX, Madras 
Jurist. (2). Here it has been abundantly shown that the 

poUiem in dispute is an ancestral one, and that it was enjoy- 
ed by plaintiff's ancestors one after the other successively. 
Document TTT, dated A.D. 1738-39, is a copy of the Sicca 
bearing the royal seal sent for from the Tanjore palace record 

(1) LekJuimani v. Fucha/ya Naiker, 

(2) The CoUector of TrUMnopoly v. Lehhamani reported L. B.| 
-X* A«i p« 282« 

16 
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1696. at tKe inBteftOd t>f the Ist drfdncbmi. which shows thai the 
XXl^rW ^Btl^to of Kulatxittai whs given as a girant by the formef 



^^^^' Bajah of Tanjore to the anoestors of the Ist defendant's 
knsband to be enjoyed in saccessionv Further it is clear 
from paras. 1 and 10 of the said Istimrar that the estate of 
Kallakottai was enjoyed for a long series of years by the Iftt 
clef endanf s hnsband and his predecessors^ and that it ia to 
he enjoyed by him and his heirs and snccessors in perpe* 
tnity. Moreover the fact of the estate having been enjoyed 
enx^ceesively one after the other in plaintiff^s family^ is edta* 
blished in evidence of the plaintiff's witnesses and doca* 
fnent MMM and by the admission of the Ist defendant in her 
deposition as Sth witness for plaintiff. Hence I h&te no 
hesitation in deciding this issne in favor of the plaintiff/' 

the Subordinate Judge considered that^ as he had de* 
cided that the plaintiff was the legal heir to succeed to tlie 
Bemindary, it was unnecessary to discuss the 6th issue. And 
that^ as to the 7th issue, the Collector was not in a position 
to transfer the registry in plaintiff's name without a razi* 
namah from the 1st defendant. 

From this decision the 1st defendant appealed on the 
following grounds :-^ 

'' 1. The decree of the Subordinate Judge is against thd 
weight of evidence. 

" 2. The plaintiff having based his title to the tonafer 
of registry in his name on the deeds of gift A and B eze* 
Guted by the 1st defendant, the Subordinate Judge erred in 
having framed the Sth issue and entered upon an investiga- 
tion of his title as heir of the deceased husband of the Ist 
defendant. 

" 3. Considering the admitted^ fiduciary and confi- 
dential positi6n in Which the plamtiff stood towards the let 
defendant, the Subordinate Judg^ etteA, in tin^wing ^^ 
onus of establishing undue influoioe i^d frsnd on the Ut 
defendant. 

'' 4. The Subordmate Judge erred in law in establiah- 
ing the validity of the gift relied npon by the plaintiff iHtli- 



eat giving » finding on the 3rd ifisne regarding the posses^ j.^^^ y^ 
sion of the property. b. A. No. 9/^ 

"6. Exhibit A is ixiflufficientlystftmped- ^^^^^' 

'' 6. Upon the evidence in the case^ the Subordinate 
Judg^ ought to have given a finding in favour of the let 
defendant on the 2nd; Srd^ 5th and 6th issues. 

" 7. Exhibit TTT has been misconstrued.'* 

The Advocate General 9ad Bhashyam Iyengar lor th& 
appellant, the Ist defendant. 

We mbmit that on such » plaint as this the Court 
QMiBot go into tiie question whether the plraitiff in 
entitled to succeed to his brother. Though there is the 
expression ^^ our undivided elder brother'' in the 
seoond paragraph of the plaint, the question of his right 
to suooeed to such broths is abandoned by the plaiotiff 
for the position set up by him in the third paragraph 
of his plaint. From this latter paragraph it is clear that 
he claims as the donee of the widow. The present conten- 
tion was not raised in the issues. Title by gift was merely 
in question, and the decree was that the Collector ought to 
i^gi^ter. In Ae grounds of appeal the present content 
Hon was not distinctly raised. In the order of remand 
passed by this Court on the 10th August 1874, it is pointed 
out <^t the question of Registration was not the only one for 
decision and it is directed that '^ the other matters in contro* 
versy" between the parties shall be tried. It is true that the 
Sth issue is '^ whether the ssemindaary in question is an ances- 
traj one," but all poUiem^ are not necessio'ily terminable. 
Scone recant judgm^its have decided that they are but not 
that they are all ancestral and hereditary. The most that haa 
been said is that e(Kih case must be decided upon its own 
merits. Oolagappa Cketty y^ Hosffiraible i?. Arbuthmot and 
othera{l). The Istimrar $unnud «ierely put an end to the 
terminablo estate* We subipit that iliis question as to the 
right of the plaintiff to succeed to his deceased brother oughfe 
not to be goi^ ipto on tbd im9e»t plaint. 

Mr. O^&miV^am, and Mama Mow ^ for the 1st respondent^ 

(X) L. B., 1 L A.^p. M8. 
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1876. He present question ought to have been tried because 

' ^!Tjfo ai it was sufficiently raised by the pleadings. 

. cfiBlL [Chikf Justicb.— Plaintiff aHeges all the facts which 

would lead one to suppose that he wag going to set up his 
right to succeed hifl deceased brother^ and then he goes on 

to rely upon a deed of gift.} 

Yes — ^but he sets up a clear title which, if admitted, 
would entitle him to a judgment. In his second and third 
grounds of appeal the plaintiff clearly refers to the conten- 
tions of the 1st defendant and asks for a decision upon those 
contentions. Moreover, at the hearing of that appeal a cross 
appeal was put in by the 1st defendant, one ground of which 
was that the issues framed were insufficient. The High 
Court's order was passed upon the hearing of both appeals. 
It was by that order suggested that *' such further issues as 
may appear necessary" should be framed by the lower 
Courts Such issues were framed and there waa abundant 
notice to the parties what was in dispute. 

[Chibt Justicx. — ^By that phrase, '' such further issuea 
as may appear necessary,'' is meant such issues aa raise 
matters fairly in controversy.} 

We submit that this was a matter fairly in controversy 
between the parties. The presumption ol Hindu Law is in 
favor of the plaintiff, therefore the onus is upon the 1 st defend- 
ants The plaint refers to documents which set forth> 
whether rightly or wrongly, that the plaintiff was entitled,, 
but that, by the action of the Bevenue authorities, he was. 
led to believe: that his chances of success were KnaU. 

The Advocate Oeneral in reply. The mere mention in 
the plaint that the deceased was plaintiff's ''undivided 
elder brother '"^ is insufficient. The right to succeed is not 
claimed specifically, but is to be obtained by infierence alone. 
As plaintiff did not choose to assert a title by inheritance, 
it is going very far to say that the Court ought to help him, 
and allow him to catch a decree by some loose statements in 
his, plaint. 

The Chief Justice intimated that, withregard to the pre- 
lio3Lin£Lry pbjeetilon there was no doubt- as to the principle 
which ought to be followed. If the issues are unsuppotted by 
the pleadings,, or do not raise questions in controversy and 
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closely connected with the rest of the case, this Court would 1875. 
allow such issues to be amended or would;» if necessary, frame jg. i. no. 29 
additional issues. In this case if the plaint alone were o/l876u 
looked at it is one asking for a decree enforcing registration 
in the plaintifPs name. The property is assumed to be in the 
plaintifE's possession, and the title the plaintiff alleges is a title 
which cannot be considered as simply arising on a deed of gift. 
The opening allegation in his plaint clearly refers to a title 
in the plaintiff and his brother, the late Zemindar. He then 
glances off to this subject of the deed of gift under which 
he says he is in possession of the property. On the other 
side his opponent does not rest her case only on the gift^ 
but notices and meets the introductory allegations in the 
plaint* It is clear that there is something more in the 
averment than a simple reference to the deed of gift. That 
being so the issues which, in the first instance, were con- 
fined to the deed of gift, were aJEterwards extended to this 
new matter. It appears to us that that matter was clearly 
in dispute and that the issue was correctly framed. The 
form of this plaint is a good illustration of a remark of that 
eminent Jurist, Sir Henry Maine, to the effect that Court 
Fees have been a more considerable power in legal history 
than historians of the law are altogether inclined to admit. 

The Advoocde Oeneral. Then as to the appeal. The 
question between the parties is whether the widow of the late 
Zemindar is entitled to a life estate, or whether the brother 
of the deceased inherits immediately on his death — ^the 
widow only taking that to which any other Hindu widow 
would be entitled. 

The only grant in this case was that which declared the 
estate to be terminable. The first deyolution of the estate 
appears in document MMM which is as follows : — 

" Order to Yijia Baghnnada Mnthu Yijia Singapulliar, son 
.oithelste YijiaBa,g^buxiadaSixigapalliav, Zemindar of Kallakottai 

Paoliapnt. 

Your Arji of the 20th instant saying that your father died, thast 

before his death he executed a Will, and that he had directed you ta 

instal yourself and look after the alPairs of the Zemindary, and that 

of the 29th July stating that you are in your 19th year peached oa 
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1875. And wben we Hnt for Mid saw you in person we found yoo oompe- 
DtemXmlO. ^^^ ^^ ^f proper ege to look after the said Zemindary. We there- 
^ ^\ ^c ^ fore beliere that you will, in accordance with the arrangement* made 

<y lo7e« * 

by your father, assume possession of the Zemindary and manage the- 

same well. As you have become the ruler of the Zemindary, you 

must bear in mind to please your subjects and to> vender such assis- 

tanoe to them as may tend to. the improvement of the Fauliaput, you 

must also bear in mind that jen must not gu on borrowing and 

qMmding. We have sent an order to the IMunldar also. 

Tahjoub^ (Signed) ■' 

13«fc Augvsi 1851. Acting CoUedar. 

It was upon the proceedings of 1854 that tlie late Ze- 
mindar came in. The estate was evidently not considered^ 
at that timej^ to be one devolving from one to the other.. 
That really constitutes the title to this estate. 

[Ghixf JueTiGX. — The effect of that document seems ta 
be rather advice given hj the Collector.. It does not 
amount to a suxmud or grant by Government.} 

No— becanse the Govexmnent did not intend to give* 
the Zemindar such an estate at that time. 

The current of the later authorities has been towards 
considering that PolUems are terminable estates. None of 

the decisions has gone the length of saying that all Zemin- 
daries are ancestral. That is a question which must be de«^ 
cided on the merits in each case. la the Shwagimga case(l) 
the Judicial Committee of the Privy Council ob8ervQd(2) 
'' The Zemindary is admitted to be in the nature of a Frmd- 
paUty — ^unpartiUe, and eapable of enjoyment by only one 
member of the family at a time.. Bat whatever suggestions 
of a special custom of descent may heretofore have been 
ntiade (and there are traces of such in. the proceedings) ^ the 
rule of succession to it is now admittod to be that of the 
general Hindu law prevalent in that part of India^ with such 
qualifications only as flow from the impartiUe character of 
the subject.'* 

[GHUEf JusTicx. — ^I%at case seems to be based upon a 
previoos forfeiture and a new grant.] 

(1) Kmiofnta NcdMdWY. TheBt^a^ ^ 8hioagn»gt^ 

9 Moore'p I. A.« p. $89.. 
(S> Ihid.p.»8. 
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ttBj and the effect of suck neW grant on tlie question 1875. 
t)f self -acquisition is decided by theit Lordships. (1) r a No 2d 

The grant of the Sunnud-i-Milkeut Istimrar, or deed of ^^^^^' ! 
permanent property is provided for by Begulation XXY/ 
Section 3. Paragraph 10 of the Sunnud appears to create 
the perpetuity. That would seein to be the commencement 
of an hereditary estate. The recital as to the terminable 
estate shows that it Was intended that there should be a 
change in the nature of the estate. It is a great deal more 
than simply saying '^ we will not change the assessment.^' 
The evidence of the -estate being ancestral so as to support 
the plaintiff*s claim to oust the widow, is not sufficient. 

The present case is not so strong as the Shivagunga 
case (2), but the estate is a PolHem and^ as such^ is hereditary 
according to The Collector i\f Trichinopoly v. Lekkamani{S)* 
It is not however an ancestral estate, therefore, as the last 
holder held under a sunnud, we submit the right view of his 
testate is that it was his seU*aoquisition. 

Then, assuming that the estate was not ancestral, the 
effect of the deeds is a complete handing over by the widow of 
the plaintiff's right. The lady's case is that she thought 
that she Was signing authorities to the plaintiff to carry on 
the Zamin. She was living a secluded life, was in great grief 
at the loss of her husband, was encemte, and had no inde- 
pendent legal advice. Her signature was procured by the 
plaintiff, at whose instigation the document was drawn up. 
It was for him to show that the widow possessed free-will, 
complete knowledge and desire. One view of the case would 
be that there had been not sufficient enjoyment of possession 
to meet the requirements of the law. In their character 
such gifts arouse tl\e very gravest suspicions. 

[Chief Justice. — ^What position of confidence was there 
between the parties, besides that of relationship?] 

Plaintiff was manager of the estate on behalf of th« 

widow. 

(1) 9 Moore's I. A., p. e06. 

(2) KaiarriaNidchdarY. The Be^ of 8hiva$unga, 
9 !tf66ire's I. A., p. 5S9. 

(8) L. B., 1 1. A.> p. 282. 
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1876. [Chief Justice. — ^You cannot put it upon tke g)^and 

E.A.lfo. 29 ^^^ ^6 ^^ 0113 holding a fidaciary relationship. He was- 
-SQwk- notherguardiaa.] 

The theory of the Hindu law is that a woman is always 
under guardianship. 1 Sir T. Strangers H. L.^ p. 244^ and^ 
Mit&kshir4. oh. 2> s. 1^ v. 25. 

It lies upon the person supporting such documents to 
prove they were executed with perfect knowledge and 
freedom of will» The widow had a life estate and could^ 
with the consent of the sapindas, have adopted a son. It 
is very imlikely that she would have thrown away all her 
rights as alleged by the plaintiff. We do not say that there 
was actual force or fraud in the present case^ but the rule^ 
as laid down in HugueninY. Bcb8eley(\) is ''not whether 
she knew what she was doing, had done or proposed to do, 
but how the intention was produced; whether all that care 
and providence was placed round her, as against those who 
advised her, which, from their situation and relation with 
respect to her, they were bound to exert on her behalf/' 
Both these considerations apply to this case. 

If it were a compromise which gave her anything it 
might possibly be upheld as a family arrangement to avoid 
disputes, but the arrangement in this case is all against the 
widow who is stripped of everything except her right to 
maintenance which the law gives her without the agreement. 
Here, whatever was the influence brought to bear, that 
influence was not for the benefit of the widow. The English 
cases upon this subject are collected in Watson's Compendium 
of Equity, page 287, title "Undue influence.'' The gist 
of the cases, English and Indian, is pretty fairly summed up 
in the Evidence Act. 

A very strong opinion is expressed by the Judicial 
Committee of the Privy Council as to gifts of this kind in 
Tacoordeen Tewarry v. Na/wab Syed AU Hossein Ehan.{2) 

(1) 14 Vea., p. 273 at p. 300 ; S. C. , 

2 White andTudor's L. C, p. 462 at p. 484. ^ 

(2) L. R., 1 L A, p. 19^ at p. 206. 
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[Chief Justice. — Ordinarily, of course, any gift of this j^^^JI^ lo.' 
kind by a Hindu woman would be looked upon with con- B. A. No, 29 

erf Iflf A 

siderable doubt before the Courts would act upon it.] ^— 

Yes.— Their Lordships said in Oeresh Ghmader Lahoree 
Y. Mvssnmat Bhuggobvitty D€bia.{l) ''But this Committee 
and the Courts in India have always been careful to see that 
deeds taken from Purdah women have been fairly taken ; 
that the party executing them has been a free agent, and duly 
informed of what she was about.'' (2) 

[Mr. (y Sullivan. — ^This lady was not a Purdanasheen.] 

She was not perhaps such strictly speaking, but she wasj 
at any rate, Uving in seclusion, and did not go to such 
places as the Begistration office. 

Mr. 0^8ulliva7i and Rama Row for the 1st respondent, 
the plaintiff. 

The first question is that raised by the 5th issue, because 
if the plaintiff be entitled to succeed to the estate of his 
deceased brother, he is clearly entitled to compel registration. 

[Chief Justice. — Even if we think that the plaintiff had 
a right by inheritance, ought we not to recognise the widow's 
right to something ? Ought we not to restore the parties 
to the respective positions occupied by them before the 
execution of these documents ? How would that affect the 
suit ?] 

The suit would have to be dismissed, although, in point 
of fact the plaintiff would be entitled to bring a suit im- 
mediately afterwards to enforce his right of inheritance. If 
we look at the transaction from the supposed point of view 
of unfair dealing by the plaintiff with this lady, then the 
complaints of the latter dwindle down to nothing, because if 
the appellant had legal advice, such cases as Hugv£nm v. 
Ba8eley{S) are inapplicable. The cases do not affect such a 

(1) 13Moore'sL A.,p. 419. 

(2) lb., p. 431. 

(3) 14 Ves., p. 273 : S. 0., 

2 White and Tudor's L. C, p. 462. 

17 
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^P^J^*- contention as the present one, where the mktake ol the 
JK.jiNo.29 parties as to their respective rights is brought about by the 
action of the Bevenne aathorities. 

[Chixv Jubtics.— ^In oases of agreements Altered into 
under duress, the principle of law is to restore the parties to 
such agreements to their original positkms.] 

The present case was not put forward as one of duress 
by the Advocate General There was a distinct issue upon 
that point, and the lower Court found that there had been 
no duress. The Advocate (General abandoned this conten- 
tion, and did not rest the appeUant's case even upon the 
ground of fraud. He contended that it casne within th« prin- 
ciple of such cases as Hugtkenm v* Baadeyil) But where a 
person merely does what the law would compel him to do if a 
suit were brought for that purpose, the principle of such 
cases cannot possibly apply. 

[Chief Justicb.-— Suppose that a person in possession is 
found to have relinquished that possession owing to fraud 
or force, would not a Court of Equity interpose and restore 
«uch a person to tiie possessicm of which he had heea thus 
"deprived ?] 

In this case though the agreements are called dona- 
tions, they are really confirmations. In fact the lady had 
nothing to give, and what she professed to give, was, what 
she might have been compelled to give— assuming that she 
was in possession. If she had had a substantial interest in 
Uie Zemindary, then those documents would bear a very 
different aspect and construction. Moreover there is no 
such fiduciary relationshq) here as would come under the 
hiead of '' active confidence*' required by the Court of Chan* 
eery and the Indian Evidence Act, 

[KiKDBBSLS!?, J.^There axe other cases than those ef 
family relationship in which one person is placed in a posi- 
tion of power over another.] 

(1) 14 Ves., p. 278 : B.C., 

2 White. wA Tudox's L, V., p. 462. 
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Yes^ as in the cases of priest and penitent^ solicitor and ,. ^^^* 
diant^ doctor and patient. Tliis woman is not^ strictly speak« ^,a.No.29 
ing, a purdanasheen^ but, even if she were, she was made ^^SfiS. 
folly aware of the transaction into whidk she was eistering. 
There is no suggestion that undue influence was practised, 
but what she alleges is fraud. That is the whole of her 
case, and that case is completely negatived by the evidence^ 

[CmsF Justice. — Even if we are satisfied that this doeu*" 
ment was read to the iq)pellant, still she was practically a 
purda lady, and this was a document by whi(^ she waived 
the whole of her rights, gave up the entire property, and 
conferred rights on the plaintiff. Would not these foots 
bring her case within the principles enunciated in the report^ 
ed cases ?] 

That there was knowledge on her part has been found 
by the lower Court. As to the alleged undue influences^ 
there is no proof that the parties were in a fiduciary posi* 
tion* 

[The Advocate Oenercd.-^The written statement dia^ 
tinctly sets up pressure as well as fraud.] 

[Chief Justice. — ^The appellant certainly does set up 
something very like duress.] 

Yes — ^but that allegation has been found by the lower 
Court to be false. She knew all along that she was not to 
have the Zamin. 

[Chief Justice. — Supposing those two elements — ^res- 
traint and felse representation were absent — ^then the posi- 
tion of the parties would be such that they ought to be put 
back into the respective positions occupied by them before 
the execution of these documents.] 

If this were a complete gift, parting with some rights, 
that might be so, but here the plaintiff must have known 
thftt he was entitled to tiie estate, and the only doubt was 
that nosed by ihe Bevenue authorities. As to the indepen- 
dent legal advice the position of the country is not such aa 
to allow of it in every instance, and probably such advice^ 
if given, would not be followed. 
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^ ^®t^' tA ^® Oovemment Pleader, submitted that the Collector 

jtL A, No. 29 ought not to have been made a party to the suit^ and chum- 
. Qf^^*^^' ed costs. 

The Ad/voeate Chneral in reply. 

The Court delivered the following 

Judgment : — We agree with the Court below that, hav- 
ing regard to the plaint and written statement, the 5th 
issue was duly framed for the decision of a material ques- 
tion, which was in controversy between the parties and 
which fell within the scope of the suit. 

Further, we are of opinion, concurring with the Sub- 
ordinate Judge, that the estate is ancestral and not a self- 
acquisition made by the husband of the appellant. It is 
necessary in the present suit only to determine this ques- 
tion and not to enquire further into the particular charac- 
ter of the estate, which the respondent, as a member of a 
joint Hindu family, has inherited. Clearly as between 
the widow and himself, the rights of the former do not 
exceed the ordinary rights of the widow of a deceased 
member of a joint Hindu family in the ancestral estate and 
her claim is only to maintenance. 

It was contended for the appellant that the holders of 
this property possess^d therein no estate of inheritance 
prior to the Istimrar Sunnud, a|id that by the Sumiud the 
grantee became entitled to the estate as his seU-acquisitioii 
qnd the Shivagunga case(l) was cited in support of this 
contention. But the circumstances of the two cases are 
very different, 

In tKe latter it wjels considered that the estate had es^ 
cheated for want of lineal heirs and a fresh grant waa 
piade, which ponstituted the grantee the acquirer of tbe 
property. 

In the present case the property had descended £rom 
ancestors, and there was no interruption . to the descent. 
8ome expressions in the Sunnud may indicate on the part 
of the Government an assertion of rights larger than thos^ 

(1) 9 Moore's L A., p. 639. 
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which as the law is now understood might be admitted. 1875. 

, Decembw 10, 

Notwithstanding this the efEect of the Sunnud clearly is to ^ ^ jfo, 29 

aficertain and limit the demand of the Government for re- — 0/1876- — 
venue and fo recognize and confirm^ subject to this^ the 
proprietary rights already in existence. 

If the respondent is the proprietor by inheritance of 
tiiis ancestral estate as we think he is and the appellant is 
entitled merely to maintenance^ we are next to consider^ 
whether^ upon the evidence^ there is any bar to the relief 
which has been granted to the former. 

We are satisfied that the appellant's case faib in res- 
pect of the allegations of force and fraud and misrepresen- 
tation made by her. Her real position had been in some 
measure misapprehended by herself and others and in con- 
sequence she was perhaps enabled^ if she thought fit^ to 
offer obstacles to the respondent in the assertion of his just 
rights. T^e documents executed by her did not in any way 
prejudice any claim really possessed by her. And it is 
needless^ theref ore^ to consider what degree of proof would 
be requisite for their support on the assumption that 
valuable rights were conveyed by them. As they in fact 
took effect upon the actual and not the supposed rights of 
these persons^ we cannot say upon the result of the evidence 

that they should be disregarded. 

The decree contains no directions in regard to them 
but deals only with the registry of the property and the re- 
spondent is satisfied with this. 

We shall affirm the decision of the Court below except 
in the matter of costs. Notwithstanding the conduct of the 
appellant in impugning the documents executed by her on 
untenable grounds^ we think that she should not^ in a case 
like the present be held to have thereby subjected herself 
to costs. While we absolve the 1st respondent from the 
particular imputations cast on him^ we are not disposed to 
regard his conduct throughout the transactions as free from 
blame. We shall direct that the costs both here and in the 
Court below be borne by him. 

Judgment affirmed, hut modified as to costs. 
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^mtllate lansbictnm. (a) 

Special Appeal No, 145 of 1875, 

y BKOATACHiLLA Chittt. . . {PlomUff) Special AppeUani. 
Pabyathah and another. . . {Defendanie) Special Respondents* 

nieg^timate sons are exolnded bj the ESnda Law from inherit- 
ing when the interooorse between their parents was in violation 
of, or forbidden by, law. 

1875. ^ fPELIS was a special i^peal against the decree of Mr. J. Hv 
•L Nelson^ the District Jndge of North Tanjore^ in Be* 



October 19. 



8. A. No. 145 

of 1875. gnhir Appeal No. 96 of 1874 confirming the decree of the 
Conrt of the District Mnnsif of Tranquebar in Original Bait 
No. 854 of 1878. 

Flaintiffi as the ill^timate son of Nanainsawmy 
Chetty^ sned in forma pauperis, to recover for his share cer* 
tain property, &c. from 1st defendant, danghtw of the said 
Narrainsawmy Ghetty. Second defendant, another illegiti- 
mate son of the said Narrainsawmy Chetty, was made a 
party to the suit. 

The plaintiff alleged that, at the death of the aforesaid 
Narrainsawmy Chetty, Ist defendant applied to the Civil 
Conrt of Tranqnebar, nnder Act X of 1841, and obtained 
from plaintiff possession of the property specified in the 
schedule ; that plaintiff instituted Original Suit No. 80 of 
1865, on the file of the Tranquebar Principal Sadr Amin's 
Court for the recovery of the said property and obtained a 
decree, which, however, was reversed in Begular Appeal No« 
265 of 1866. The Civil Judge, who disposed of the appeal, 
being of opinion that plaintiff and 2nd defendant were the 
sons of the said Narrainsawmy Chetty's concubine. The 
special appeal preferred by the plaintiff agaiost this decree 
was dismissed. The plaintiff submitted that even as the 
son of a concubine, he is entitled to a fourth share. 

The Ist defendant pleaded that the previous casd 
barred the plaintiff's present claim ; that plaintiff is soft 
entitled to any share as he was the offspring of adultcffoaa 
intercourse. She further contended that plaintiff ahouli 

(a) Present : — Sir W. Morgan^ C. J., Innes and Kindersley, J. J» 
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bear his share in certain debts legally due by her ; that the qJ^^'i^^ 
claim for the moveable property is barred ; and that no q. a. No. 14& 
produce hae been raised from the lands claimed. — ^ ^^ — . 

The following^ among other issues^ were recorded : — 

Whether or not the legal proceedings taken by plaintiff 
in the former suit^ are a bar to this suit. * If a bar^ how ? 

Whether plaintiff is the fruit of an adulterous con- 
nexion^ or whether he is the son of a concubine legally 
recognized and as such entitled to the share he claims ? 

Wheiher 1st defendant has any debts such as to compel 
plaintiff legally to contribute his quota in them ? 

Whether the daim for the moveable property is barred 
or not? 

Was any produce raised from tibe land^ and if so^ what 
is the quantity ? 

T3ie District Munsiff of Tranquebar held that the plain- 
tifPs present suit was not barred by the proceedings in the 
previous suit^ and that plaintiff was ike fruit of an adulter- 
ous connexion. Upon this second point he observed :— 

''Plaintiff's vakil argued that even if plaintiff was 
looked upon as the fruit of an adulterous connection, there 
was nothing in the Hindu Law against his obtaining a share 
in the property of Narrainsawmy Chetty, but expressed his 
inability to quote cases in support of the position. The 
authority in point chiefly relied on by the defence, is the 
judgment of the Madras High Court in Parisi Nciyudu v. 
Bangwru Nayt^u{l). The conclusion which their Lordships 
have logically drawn in that judgment is, that to entitle the 
illegitimate sons of a Sudra by a Sudra woman to ioherit a 
«hare in the family property, the intercourse between the par- 
ents must have been a continuous one^ and the woman must 
Jhave been an unmarried woman. Therefore the illegitimate 
wnof a Sudra by a Sudra woman living with him in adultery 
is not entitled to a share in the family property. I think 
this is a clear law on the poiut and ou^t to be followed. 
The vakil for the plaintiff argued that the coneluoion of their 

(1) 4. Madras E. G. Bep., p. 204. 
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1876. Lordsliips was not sapported by aathorities and tlust the 
'fi. A. No. 146 plirase " other nnmarried Sudra woman'' found in paiwt. 2 
, ^^^^^^' ■ of page 215 of Volume IV, was not found in the text in 
Mitikshiri, in page 426 of Mr. Stokes' edition. He farther 
argued that among the fifteen chusses of slaves, th^e is a 
slave for the sake of one's bride, and, if she says to the man 
that '' I am thine," the issues begotten on her by the man 
are entitled to share in the property. The phrase is not, as 
the vakil contends, unsupported. It is to be found in Chapter 
IX verse 29 of the Diya Bh&ga, Mr. Stokes' edition, page 
298, vide also Elberling on Inheritance Section 160, page 71. 
Though D&ya Bh£ga is an authority in the Bengal Presi- 
dency I don't think we can entirely reject it. The vakil 
has blended two slaves into one. Among the fifteen classes 
of slaves enumerated in page 137 of Mr. Stokes' Hindu 
Law, a slave who offers himself and says '' I am thine," is 
different from the slave for a bride. Therefore, I do not see 
any thing in the argument. The other authorities quoted 
by plaintiff's vakil are the judgments in Pandaiyd Telaver 
V. Pull Telaver {l)YettapaNaiJcar'^. Venhatasubha Yettia{2) 
Krishnamma v. Papa, (3) of Norton's Leading Gases on 
Hindu Law, p. 499, Murdun Syn v. Purhulad Syn{4) and 
Colebrooke's, Digest, Volume II, page 171. All these authori- 
ties do not at all support the contention. But the first six 
verses in page 171 of Colebrooke's Digest fully satisfy me 
that the issue of a woman living in adultery is not entitled 
to a share, and that the Hindu Law sets its face against adul- 
tery. For these reasons I am of opinion on the 2nd issue^ 
that plaintiff is not one of the kinds of illegitimate sons 
recognized by the Hindu Law, and that he is not entitled to 
the share he claims." 

On appeal from this decision the District Judge of 
North Tanjore sent down the f oUowiug issue for decision. 

'^ Is it or is it not customary in the caste to which the 
deceased Narrainsawmy Chetty belonged for an illegitimate 

(1) 1 Madras H. 0. Bep., p. 478, affirmed on appeal, 13 Moore's 

I. A., p. 1418, 8. c. 3 B. L. B., (P. 0.) p. 1. 

(2) 2 Ibid., p. 293, on appeal, 12 Moore's I. A., p. 203. 

(3) 4 Ibid., p. 234. 

(4) 7 Moore s I. A., p. 18; at p. 49. 
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son, beffotten by one on tHe body of the wife of another, in 1®75. 

•XX 1. . . . .\ October 19, 

any circumstances to succeed to any part of the estate left by gTX^^TTiS 
his father ? If so, in what circumstances and to what share — ^^ ^^^^'' — - 
should such son succeed ¥^ 

The I^ower Court ^eci^ed this issue against the plaintiff 
4nd that decision was affirmed on appeal by the District 
Judge. The plqintifE thpn appealed tp the Hi^h Court on the 
following grounds, 

I. That the Lower Appellate Court gave judgment 
on the strength of an unrecognized custom, and not on the 
broad principles of Hindu Law applicable to the case. 

II. Exhibit H is more than 30 years old and from 
proper custody, and therefore requires no proof. 

III. Both the Lower Courts failed to assign due weight 
to the presumption in plaintifip^s favor arising from the fact 
of plaintiff's mother having lived with his father for more 
tlym 4Q years. 

IV. The dictum that the son of an adulterous connexion 
cannot inherit, is against the weight of the authorities on 
Hindu Law. 

Ramacliendrier for Jaga Row Pillay for the pauper 
special appellant, plaintiff. 

In Hindu law an illegitimate son is not quasi nullius 
Jilius but has substantial rights. Pandaiyd Telaver v. 
PuUTelaver, (1) Yettapa Naikar v. Venhatasubha Yettia^ (2) 
1 Sir T. Strangers H. L., pp., 68, 132. All children born 
c^t of wedlock are illegitimate according to Hindu law^ 
and their rights are secured. Parisi Nayudu v. Bangari^ 
Nayudu, (3) is against me, but I submit that the judgment 
does not contain a correct statement of the law, and, q^s the 

(1) 1 Madras H. C. Rep., p. 478, affirmed on appeal 13 Moore's I 

A., p. 141, s.c. 3 B. L. R. (P. C.) p. 1. 

(2) 2 Ibid., p. 2S3, on appeal, 12 Moore's I. A., p. 203. 

' (3) 4 Ibid., p. 204. 

18 



138 MADRAS HIGH COURT RSPORTS. 

l^*' to decision upon this point was not necessary for the case, it is 

8. A No, 145 a mere obiter dictum. 
of 187>. 

Mit£ksh&r&, ch. 12, sloka 1 contains a special law on. 
behalf of Sadras. In the original the word translated 
'* slave" is '' Dasi/' According to the judicial interpretation 
of the word '' Dasi'* given in Yettcspa Naihd/r v. Venkaiar- 
subha Yettia, (1) it includes any Sudra woman kept in 
concubinage. The word is further explained in Krish^ 
namma v. Papa, (2) As to the term " slave" and those 
included thereunder, see the D&ya-krdma-Sangraha, ch. 
12, s. 2, Stoke's '' Hindu Law Books," p. 522. 

The marriage tie is so loose that any wife may leave 
her husband when she pleases. Yyavah&ra Mayukha, ch. 
19, sloka 11 appears to give the power I contend for. 

[Innss, J. — ^I do not see how that bears upon the pre-* 
sent case.] 

It shows the looseness of the marriage tie. Dattaka 
Mfmfins&, s. 2 sloka 26, Stokes's " Hindu Law Books," p. 551 
explains ch. 1, s. 12 of the Mitdksh^ra. And s. 4 sloka 75 of 
the Datt&ka Mlm&ns& explains the words " slave's son" 
(D^ksa-putra) . The question is — ^would the previous marriage 
of the mother bar her son's succession to the property of his 
father ? In former ages Brahmins did not legislate for Sadras^ 
For Sudras there are no '' munthrums," no peculiar marriage 
ceremonies, no ceremony for divorce. The woman may be 
superseded at her husband's pleasure, and she may leave her 
husband when she pleases. 

Mr. Millersxid Bama Sowtor the 1st special respondent, 
Ist defendant. 

There is a distinct finding that there was no condonatioii 
on the part of the husband ; the plaintifE is therefore the 

* 

(1) 2 Madras H. 0. Bep., p. 293, on appeal, 12 Moore's I. A., p. 203. 

(2) 4 Ibid, p. 234. 
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offspring of an adulterous connexion. The question is 1876. 

whether, among Sudras, children of such connexions inherit. g.^j^^^A^^ 

According to Menu, ch. 9, sloka 1 79, " a son, begotten by a of 1876. 

man of the servile class on his female slave, or on the female 

slave .of his male slave, may take a share of the heritage, if 

perrmUed : thus is the law established/' (a) The rights of 

such a son are laid down in Mitikshfira, ch. 1, s. 12. With 

regard to the special rules as to the partition of a Sudra's 

goods, see Stokes's " Hindu Law Books,'' p. 425. Ydjna- 

valkya's text cited in the Daya-krdma-S&igraha, ch. 6 

slokas 32-33, refers to "the son of a Sudra by a female 

slave or other unmarried Svdra woman** according to 

slokas 29 to 31 of chapter 9 of the Ddya Bhaga, Stokes's 

" Hindu Law Books," p. 298. 

If the woman was not a " female slave," the son would 
only have a right to maintenance. II Colebrooke's Digest, 
pages 325, 326. Bumell's D&ya Bh&ga, p. 24, s. 32, Mac- 
naghten's Hindu Law, Vol. I, p. 18 and Vol. II, pp. 15 and 
16 (note). 

This son could not perform important ceremonies. 
There are many authorities to show he should not be 
admitted to society, but he may perform some unimport- 
ant ceremonies on account of the maintenance to which we ad- 
mit he is entitled. Elberling, p. 71 § 160. West and 
Biihler, p. 56, question 12, where "Dajsi" is explained. See 
ako p. 63. 

Menu recognizes only seven sorts of slaves. Menu, ch. 
8, sloka 415. This number is increased by N&r&d£ to fifteen, 
II Colebrooke's Digest, [3rd Edn.] p. 14 ; see slso explana- 
tion at page 16, and p. 170 — text of H&rita. 

(a) In Narain Dhara v. Bdkhal Gam, 1 Indian L. R,, (Oalctitta), 
p. 1, Mitter J., observed upon this passage (p. 5). " The passage as 
cnmslated warrants the conclnsion tnat an illegitimate son of a Sudra 
W a slave or other unmarried Sudra woman takes the inheritance 
of the father ; but referring to the original text, I find that there is 
a slight inaccuracy of translation in the first part of the verse in 
Question, the passage, if correctly rendered, would run thus : — ' Bufi 
the son of a Sudra by an unmarried female slave, &c., may share 
equally with other sons, by consent of the father, &c.' " 
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le^m In Yettapa Naikarv. Venlcatastihha Yetiia, (1) the text 

S ^T^No H.5 quoted from Macnaghten was approved of as also in Murdun 
/ 0/1876. Syn V. Purhulad 8yn{2) Pa^-isi Nayudu v. Bangaru Nayu- 
du{3) As to what sons are now recognized, see 1 Sir T; 
Strangers H. L., p. 63; BurnelFs Translation of the D&ya 
Bhag6> para. 32 shows that this large number of sons is 
not now recognizedi Mitakshara, Stokes's "Hindu Law 
Books," p. 410. 

The question of a twice married woman's son Succeed- 
ing does not arise in the present case. His is one of the 
classes now obsolete* 

^e term ''female slave" must he confined to an 
'' unmarried woman." 

A woman living in adultery is a concubme and entitled 
to maintenance West Stnd Biihler, p. 59> and ter daughter 
also. Ibid., p. 60; 

If deceased was a Sudra, his son on a twice nuKrriied 
woman is entitled to half the share of a legitimate son, 
Sutherland's Translation of Dattaka Mimansd, Section 4, 
tsloka 58> (note). Stokes's " Hindu Law Books/' p. 583 
explains the term '' twice married woman." 

A woman who leaves her husband and lives with another 
man does not lose her spiritual connexion with lier husband, 
only her temporal, and, on her death, the husband would go 
through the purifying ceremonies. Menu, ch. 9, sloka 59, 
describes who are the eleven fictitious sonsj as also does 
filoka 1 70. 2 Colebroke's Digest, p. 330, shows that such sons 
were not unknown in former times. 

Eight to inherit depends on efficacy to perform funeral 
rights, 2 Colebroke's Digest, p. 371. At p. 375 of that 
work a son raised by appointment and a son raised on. the 
sly are distinguished^ and at p. 375, it is said that the 8t»i 

(1) 2 Madras H. C. Bep. 293, on appeal, 12 Moore's I. A., p. 203» 

(2) 7 Moore's I. A., p. 18. 

<3) 4 Madras H. C, Rep., p. 204. 
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of a concealed birth, becomcB the son of the husband, the 1876. 

, . _ , . . , -.^^ fm ^ October 19. 

reason for which rule is given at p. 381. Ihe only excep- ^xivOS 
tion in the text-books is where the adultery is between high of 1875^ 
and low castes. Adultery is not immoral according to Hindu 
Law if between the same castes. The punishment awarded 
is very slight, and the offence is placed in the same degree 
as crimes in the third degree. See Menu, ch. XI, ss. 60-67. 
Mayna Bdi v. Uttdram. (1) In that case if the father had 
been a EUndu the judgment would have been that the chil- 
dren were entitled to inherit their father's property not- 
withstanding the fact that they were the offspring of adul- 
terous intercourse. 

itamcidiendrier in reply. 

The Court delivered the following 

Judgment : — The plaintiff sought to participate in the 
Estate of Narrainsawmy Chetty, his father. Thfere was 
another son and a daughter. It appeared that, while these 
latter were the children of Narrainsawmy's lawful wife, 
plaintiff was the offspring of an adulterous connection of 
plaintiff's father with Venkata Ammal, the wife of one 
Nainani. * 

The District Munsif was of opinion that, by the Hindu 
Xiaw, the plaintiff was not entitled to share in the inheritance. 
The District Judge, on the appeal made by plaintiff, enter- 
taining doubts as to the application of the Hindu Law to 
|)eople of the class to which the parties belong directed an 
issue to ascertain whether in such circumstances plaintiff 
was, by any custom of their caste, entitled to inherit to his 
father. 

The Munsif returned a finding in the negative, and the 
District Judge concurring dismissed the appeal. 

The only question, which, in the argument in the special 
appeal, "^ were asked to consider, is the right of plaintiff to 
inherit undet* the Hindu Law. 

The decisions of this Court have gone the length of de- 
claring the illegitimate son of a Sudra woman, where inter- 
course between the parents was of a continuous character, 
entitled to inherit but have disallowed the claim of a son by 

(1) 2 Madras H, C. Kep. p. 196, at pp, 199 and 203. 
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1875. an incestuous intercourse^ Parisi Nayudu v. Bangaru 
^g—j— ^ lis ^^2/^^^(l)« The intercourse in the present case was conti- 
0/1875. nuous^ but in the former cases the precise question in this 
case was not before the Court for consideration^ viz.^ whe- 
ther the son by adulterous intercourse with the wife of 
another can share in the heritage of his father. 

The law, as set forth inverse 170, Chapter IX of Menu, 
and in verse 14, Chapter V of the Smrutich&ndrika (Krist- 
hasawmy Aiyer's Translation) seems to show that plaintiff 
cannot inherit to the husband of his mother. This incapacity 
may at first appear calculated to add strength to the argu* 
ments in favor of his inheriting to the person, to whose 
adulterous intercourse with his mother he owes his birth. 
But these arguments are such as must at once be rejected 
and cannot derive support from the presumption that incapa- 
city in respect of the one source of inheritance impKes capa- 
city in respect of the only other source. 

We were first asked to regard plaintiff as the son of 
what is called in the treatises a twice married womaa., the 
rights of such a son to inherit being (it was said) reoogn^ed 
by the law. Granting that plaintifPs mother would answer 
one of the definitions of a twice mamed woman, that appear 
in the treatises, it is yet evident ^m the texts quoted to ns 
[among which may be noticed the Daya Bh&ga (Dr. Bumell's 
Translation) p. 24, verse 32] thatthia social relation haslcmg 
become obsolete. Then it was urged tiiat the intercourse of 
the woman with plaintifE's father was perfectly free on her 
part, and was not without the assent of the husband, and was, 
therefore, on the footing of a mere concubinage untinged 
with adultery ; but the assertion that the adultery was con- 
doned was negatived by the finding of the District Munsif 
from which the District Judge has not dissented, and even, 
if it had been connived at or condoned, it does not appear 
that the Hindu Law would have regarded the marriage tie 
«8 dissevered, or the connection as other than adulterous. 
Verse 15, Section YIII of theDattaka Mlm&ns&, which quotes 
a text of Frajapati, seems to show that an adulteress is 
still regarded up to her death as a member of the family of 

(1) 4 Madras H. C. Eep. 204. 
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the husband. The case of Parisi Nayudu v. Bangaru Nayudu ^^^- 
(1) was disposed of 'mamly on the ground that sons by an s. a. No. 146 

intercourse prohibited by the law were not recognized by the ^^ ^^^^- — 

Hindu Law as entitled to inherit and this conclusion was 
founded partly upon the words " or other unmarried Sudra 
woman" occurring in Chapter IX of the Ddya Bh&ga^ verse 
29. It seems not very clear that the words mean absolutely 
unmarriedl It is at least doubtful whether they are not 
limited to the meaning of a woman not married to the 
person^ whose son claims to inherit or share. 

But, however this may be, there can be no question of the 
strong terms of condemnation in which the Hindu Law 
denounces adultery. 

We find nothing therefore in the circumstances of the 
case to lead us to adopt a different ground of decision from 
that upon which the judgment in Parisi Nayudu v. Bangaru 
Nayudu{l) mainly preceded, viz., that illegitimate sons are 
excluded from the privilege of inheriting when the inter- 
course between their parents was in violation of, or forbid- 
den by law. 

It may be that plaintiff would be entitled to mainten- 
ance from the estate of his father, though not to a share in 
the estate, but we must dismiss this special appeal with costs. 

Appeal dismissed with costs. 

(1) 4 Madras H. C. Bep. 204. 

Note. — ^According to the Bengal school of the Hindu law, only 
the illegitimate sons of a Sudra by an unmarried female slave, or a 
female slave of his slave, are entitled to inherit the father's property 
in the absence of legitimate issue. Narain Dhara v. Bdkhal Qain^ 
1 Indian lu B.« (Calcutta), p. 1. 
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%^tMt larisMrfioit, (a) 

, Special Appeal No. 474 of 1875. 

SiKKi '. {Plaintiff) Special Appellant. 

Vencatasamy Goundbn. . . .{Defendant) Special Respondent. 

A woman living in adultery formecl f). temporary connexion with 
a man by whom she had a son. Held, that she could i^o^ maintain a 
snit for mahitonanoe agamst her paramour. 

1873. rpHIS was a Special Appeal against the Decree of Mr. F. M. 

B^A^^No ^474 Kindersley, the Acting District Judge of Coimbatore, in 

q/" ^875. Regular Appeal No. 107 of 1874, reversing the Decree of 

the Court of the District Munsif of Coimbatore in Original 

Suit No. 465 of 1873. 

The plaintiff alleged that she cohabited with the de- 
fendant by whom she had a son now about 12 years of age^ 
The defendant maintained the plaintiff and her child up tq 
eleven months before the institution of this suit, but that 
as the defendant then discarded the plaintiff and her son, 
this suit was brought to recover maintenance for the plaintiff 
« during her life-time, and for her minor son during his mino- 
rity. 

The District Munsif held that for a series of years 
plaintiff and defendant had been living as husband and 
wife, and that the boy was the fruit of their intimacy. 

Taking into consideration the means and position of 
the parties, the District Munsif gave the plaintiff a decree 
for maintenance during her life of two rupees a month from 
the date of the suit and four rupees annually for cloth. He» 
allowed the plaintiff's son maintenance during his minority 
at the rate of one rupee a month, and ^ sv^n^ of one r^pee 
annually for cloth. 

From this decree the defendant appealed for the follow- 
ing, among other reasons : — 

The plaintiff adduced no evidence that she T^as defend- 
ant's concubine for any length of time. 

Plaintiff has no legal right to sue defendant for main- 
tenance, she admitting that her husband is still alive, and 
that she has been leading a life of adultery. 

, (a) Present — Sir W. Morgan, C. J., and Innes and Kindersley, J, J. 
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The Judgment of the Acting District Judge was as 1876. 

follows — J^S^S^fLlP' 

loiiows .— flf, A. No. 474 

^^ __ ^ . of 187fi> 

'' The first question is whether the plaintiff is entitled 

to any maintenance at all^ and this I am inclined to decide 

in the negative. The question was raised in the Lower 

Court and embodied in the first issue> but seems to have 

been decided by the District Munsif solely on the ground 

that because the child was bom ta defendant^ therefore 

defendant was bound to maintain the mother. 

'' Eeference was of course made to Section 196 ol 
Strangers Manual of Hindu Law, which refers again ta 
pages 67^ 68 and 132 of Sir Thomas Strangers treatise^ as 
showing that illegitimate children, and their mothers are 
entitled to maintenance. 

" That such a doctrine is so stated there is no doubt,, but 
I think that on looking into the authorities it will be found 
that it is not every illegitimate child or the mother of every 
such child that is entitled to maintenance. Were it 

so, the result would be that a man might be compelled to- 
maintain a woman of notoriously bad character, perhaps a 
common prostitute, because owing to a casual connection 
with her she had given birth to a child, and such a woman 
might in the same way claim maintenance from several men 
should she happen to have several children. Such a result 
is repugnant to common, sense, and the doctrine is so mon- 
strous that it is impossible to conceive it to have been in- 
tended by Hindu Law unless the same is most clearly defin- 
ed and laid down. 

" Now referring to the Mitakshara, the sections appli- 
cable seem to me to be contained in Chapter II. Section I. §§; 
7^ 12, 20, 27, 28 : and.if we read these I think there can 
be little doubt but that they refer to wom,en having, a 
recognized position in the house as concubines or ^^ female 
slaves,^' a position which, was undoubtedly recognized by 
Hindu Law, and that they do not refer to any woman with 
whom a man may have had intercourse and by whom he 
may have had a child. I would refer too to Vyavahara 
Mayukha, Chapter IV, Section 8 § 5 which discusser 

19 
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1875. tKe S9*me te^t as in th,e Chapter of tke Mitakshara above 

October 19. __ . ^ ' ^ 

8, A, No. 474 qiioted. This confirms my interprjetation that the texts refer 
— ^^ . — to women having a recognized position^ and that when it is 
said ^^ subsistence is to be given to tl^e females/^ the text 
must be read to mean females belonging to, and forming s^ 
it were part of the househol^j and i^ot to every won^ian kept 
by a man. For the alcove sectiou of the Vyavahara 
Mayukha explains that it relates to the " wonjiei^ set apart'' 
l^nd Section 7 §§ 19> 19 of that same Chapter show 
]the " woman set apart'' meai^s what were .callecj '^ female 
slaves/' wljdch expression cannot possibly be held to be the 
same as a '' kept i^ron^an" ixf, tljie ordii^ry sens^ of the 
^ords. 

'^ Now I an)i quite satisfied, thpugh I agree with the 
]Lower Cpurt in thinking it is provecj that def endaijit did 
, keep the plaintiff for some t^me and that the child was born 
to him, that the plainti^ was not defendant's '' concubine '' 
in the proper 8.ens)e of the term. Th/B eyidence to my mind 
•does not show more than that defendant kept the plaintiff for 
& time, s.on)ietj^m.es in his own house, sometpies jn a housS 
where h^e visited h,er. B]at this 4oes not^ I think, constitute 
.concubinage within the legfal meaning of the tprm. A conpur 
)3ine is something more than a mer|B '^ kept woman." 

" And more than this, I am satisfied that the plaintiff 
jc.ould not have l?(Ben cjef oxidant's concubine properly so-called 
seeing that she was ajlready married to another man, and 
was therefore an adulteress whjen living with defiBndant. Such 
a woman pouljd never have been a " female slave" or " concur 
bine" within the mining an|d jdefinition of the term given 
by the Hindu Lawyers. And I am, I think, warranted 
in this conclusion by thp Judgment of the jHigh pourt ii^ 
the case of Parisi Nayudu v. Bangaru Nayvdu{\) in whiph 
the opiniop is expressed that though the illegitimate son of 
a Sudra by a concubiniB is ejititled to inherit, yet the illegiti- 
piate son of a Sudra by a Sudra woman living with him in 
adultery would be excluded from inheriting. This Bhows 
that every woman Uving with a man is not necessarily h^.^ 

(1) 4 Madras H. C. Kep., p. 204. 
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wife or concubiae^ and that it is not every illegitimate son 1875. 
irho comes under the broad doctrine of the Hindu Law g j. y^ ^y^ 
that illegitimate sons of a Sudra have a right of inheritance. <>/ 1875, 

" I think on the above grounds that plaintifE herself 
has certainly no right of maintenance against defendant. 
As to the child the question is somewhat different^ for it 
may be said that every man is bound to contribute at all 
events towards the support of his own child. At the same 
time it is a question whether this is not a rule to be enforced 
more for public convenience than a rule of Hindu Law 
giving every son a right to claim maintenance from his 
father. The law now provides by the Criminal Procedure 
Code for the maintenance of all illegitimate children not 
able to support themselves , and that rule is easily understood* 
But i£ the plaintifE^s son is entitled by Hindu Law to 
maintenance^ he is entitled to it not only while he is^ unable 
to support himself^ but for his life-time^ since the Hindu 
Law provides no limit for the payment of maintenance. 

'^ And looking at the judgment above referred to hold- 
ing that the son of a Sudra by a Sudra woman living with 
him in adultery is not entitled to inherit a share in the 
family property^ and considering that all the authorities as 
to the maintenance of illegitimate sons seem to point to 
sons bom by a concubine or female slave^ and not to sons 
begotten by all casual or promiscuous intercourse with 
women, I think that such sons have no right to come into 
the Civil Courts and ask for maintenance. It seems to me 
that it can never have been intended that every child bom 
to a man by casual and promiscuous intercourse with a 
woman should have the right to claim maintenance for life 
from his father's family estate. 

'^ I therefore reverse the judgment of the Court below 
and dismiss the plaintiff's suit with all costs.'' 

From this decision the plaintiff appealed for the fol- 
lowing, among other, reasons :-— 

The facts that the defendant kept plaintiff as his mis* 
tress sometimes in his own house and at other times in houses 
hired by him, and that the plaintiff's son was begotten by 
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1875. the defendant, are suflEicient to compel him to maintain plain- 
8, A, No. 474 tiff and her son. 

* — Bamachendraiyer for the Panper Special Appellant, 

Plaintiff. 

The mother of an illegitimate child is entitled in Hindu 
Law to receive maintenance. Sir Thomas Strange after 
laying down that the claim of illegitimate sons of regenerat- 
ed tribes is to maintenance only^ unless where custom inter- 
venes in their favor, goes on to observe '* nor are authori- 
ties wanting, that assign to the mothers of such children, 
the like provision." 1 Sir T. Strangers H. L. (3rd Edn.) p. 
71. Again he says (p. 173) '* It has been seen that, in 
the Sudra class, illegitimaie sons succeed as heirs, wholly, or 
partially, according to the state of the family in that respect ; 
and, in all classes, as with us, it is the duty of the parent 
to maintain issue of this description ; an obligation that 
attaches to the survivors, and is to be provided for upon 
partition. The mothers of such children also have the like 
claim, which the providence of the law, not content with 
securing for them, in all ordinary cases, has been careful to 
charge upon heirless property, in the hands of the king." 

As to the illegitimate issue. Sir Thomas Strange obser- 
ves, at page 187, that where such issue '' would inherit, in 
the case of the death of their putative father, they will 
have a claim to share on partition in his life ; and they are, 
under other circumstances, entitled to be provided for to 
the extent of maintenance." 

Nullathumby Moodelliar for the Special Respondent, 
the Defendant. 

Mr. Justice HoUoway points out the difference between 
the position of the illegitimate issue of Sudras, and of the 
regenerated classes, in Pandaiyd Telaver v. Puli Telaver (1). 
It is not every illegitimate son of a Sudra however who is 
entitled to inherit or to share in family property, according 
to Hindu law. 

(1) 1 Madras H. C. Kep., p. 478, at p. 484 : affirmed on appeal* 
13 Moore's I. A., 141 ; s. c. 3 B. L. K. (P. C.) p. 1. See the remarks 
of Mitter J. in Narain Pfcara Y. Eolihal Gain, I Indian Law SeportBi 
(Calcutta) Pi l^ at p. 8, 



It was held that '' the illeffitimate son of a Sadra by a ^ ^*^^\« 
concubine, not being a female slave, is entitled to mainte- s. a, ^b. 474 
nance according' to Hindu Law/' Yeitapa Naikary.Venhata' — y/^875> — 
subba Yettia,{l) An illegitimate child is described as ''the 
offspring' of a woman, not legally married to the putative 
father ; the definition extending to the case, where the man 
and woman are descended from the same stock, or where 
the marriage has not been according to the order of class/^ 
1 Sir T. Strangers H. L. p 68. 

In ParisiN'ayiMdu v. Bangaru Nay udu{2) the offspring of 
incestuous intercourse were held not entitled to inherit or to 
share in the family property ^ The Court appears to have been 
of opinion thart the exeluflion extend to the offspring of a 
Sudra, and a Sudra woman living with him in adultery. In 
Yettapa Naibar y, Venkatasubba YeUia(l) the Court obser-- 
ved (page 295), " The right to maintenance, too^ follows 
upon the exclusion from inheritance, and we are unable to 
see that there would be any justice in upholding the argu- 
ment used at the bar that he may have been entitled to in- 
herit, but, as he has lost the inheritance, has no rights to 
be maintained.^' 

« 

The adulteress living in concubinage is not entitled to 
maintenance. 

The case put in West and Biihler, page 92, does not 
support the remark on page 93, and is unsupported by the 
Hindu Law, which gives the adulteress living in concu- 
binage no right to maintenance from the man supporting 
her. 

Ramachendraiyer replied. 

The Court delivered the f olbwing 

JiTDGMENT : — As to ouo of the questions argued in this 
appeal, viz,, the right of the illegitimate son to maintenance, 
it is sufficient to say that it does not properly arise in the 
suit, which was brought by the mother alone, the son not 
being a party or represented. 

(1) 2 Madras H. C. Bep., p. 293 ; on appeal, 12 Moore's I. A., 20% 

(2) 4 Ibid.; 204. 
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187S. We may^ however^ upon this question refer to the deci- 

S* A, No. 4!r4 sions of the Privy Council and of this Court in the case of 
^^^^^' MiMuswmy Jagavira Yettapa Naikar v. Venkcdobmbha YeU 
tia^iX) which show that the natural son of a Hindu father^ 
recognized by him as such, is entitled to maintenance, 
although he may not have been bom in the house of his 
father or of a concubine possessing a peculiar status 
therein. 

The right of the plaintifE to maintain this suit for heYr 
own maintenance has, we think, been properly disallowed 
upon the facts found by the Lower Appellate Court, accord- 
ing to which, the plaintiff, a married woman living in 
<adultory some years ago, formed a temporary connexion 
with the defendant, during which a son was bom. No au- 
thority of Hindu law has been produced to show that from 
such a connexion a right to maintain a suit like the present 
can arise. 

The decision of the Lower Appellate Court is affirmed 
and this appeal dismissed but without costs. 

Appeal dismissed^ 

(1) 2 Madras R C. Rep. p. 293, on appeal, 
12 Moore's I. A., p. 203, 
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JipptUate |nrisbati0n. (a) 

Appeal No. 23 of 1875. 

MooKEE Ummah Plaintiff (Appellant.) 

The Municipal Commissioners 1 t^ /. j . j^ j * \ 
FOE THE Town of Madras J M^^nts [Respand^ts.) 

The President of the Municipality has a discretion to grant or 
withhold a license under Act IX of 1867, s. 142. His exercise of that 
discretion does not render him liable to an action. 



An action for damages for malicious prosecution can succeed 
plaintiff shows both malice and th< ~ 
and probable cause. 



only if the plaintiff shows both malice and the absence of reasonable 



0/1875. 



THIS was an Appeal from the Decree of the Chief Jus- Qci^^'^ 
tice, made in Suit No. 48 of 1875, J5^flal~2foT23 

Mr. O'Sullivan^ for the plaintiff, appellant. 

The Advocate General and Mr. Miller j for the defen- 
dantsj respondents. 

The arguments of Counsel and the facts of the case 
appear sufficiently from the following judgment : — 

Iknes, J. : — The question in this case is whether the 
learned Chief Justice before whom it came originally, was 
right in dismissing it without hearing the plaintiff's evidence. 

The suit was one for damages against the President of 
the Municipality for refusing to grant plaintiff a license for 
her sheep and goat stand and for his having maliciously 
instituted prosecutions against the plaintiff on account of 
her continuing to keep the sheep and goat stand without a 
license. 

At the hearing of the appeal, we were informed that 
the grounds, on which the Chief Justice dismissed the suit, 
were that the President of the Municipality had a discretion 
to grant or withhold the license and that his exercising that 
discretion as he had done by withholding it, did not render 
him liable to an action. Also as regards the damages claim- 
ed for malicious prosecution that the allegations in the 
plaint were not sufficient to sustain a claim for damages 
for such a cause. 

(a) Present ;— Innes and Keman, J.J, 
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1876. The first question for our consideration is whether it 

October 29. .... 

'Appeal No, 23 ^7 ^^ *^® discretion of the President to withhold the license 
— *^/ ^^^6. — jm^ |.jj£g depends on the construction of Section 142 of the 
present Act, which runs as follows : — 

'' Whoever within the town shall own or keep any 
livery or hack stable, horse lines, veterinary infirmary, 
cart stand, cattle shed or yard for public resort or more 
than 20 sheep or goats or ten homed cattle in one place 
'' without a license from the President, shall be liable to 
'' a penalty not exceeding 50 Rs. and to a further penalty 
'' not exceeding 10 Rs. for every day after conviction for 
'' such offence during which such offence is continued." 

Now ordinarily a license signifies a permission, and a; 
permission is something which is, in its very nature, in the 
discretion of the person who gives or withholds it, but the 
word ' license' occurs in Section 38 of the Act in the sense 
of a certificate which the President is bound to grant on 
certain payments being made, and in other sections of the 
Act, Sections 185 and 193, a discretion in regard to grant- 
ing, withdrawing and revoking licenses is expressly given, 
which would, at first sight, seem to lend some ground for 
the argument that where (as in Section 142) the law is 
silent as to discretion, the President has no discretion but 
must, if applied to, grant the license. 

The object of the Act, as stated in the preamble, is 
to amend the law relating to the appointment of Municipal 
Commissioners for the town of Madras and the manage- 
ment of its Municipal affairs, and to make better provi- 
sions for the police, conservancy and improvement of the 
town, and for lighting and water supply, for the enumera- 
tion of the inhabitants and for the registration of births and 
deaths and to enable the said Commissioners to levy taxes, 
toUs and rates therein. 

A great portion of the Act (from Sections 23 to 99 in- 
clusive) is devoted to the levy of taxes, and it is among 
these sections that the section occurs in which the word 
license is used as a certificate, which it is not in the dis- 
cretion of the President to ref us©. It is in effect a certi" 
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ficate of the payment of a tax, which is incorrectly styled a 18^S. 
license. This is the only receipt, which the tax payer has, ' 2ppealNo,^ 
and it is given him to answer the purpose of a receipt and o/1876. 
fl.lso to show exemption from liability to the city tolls, which 
jfche payment of the tax confers upon him. The nature of 
the license renders it clear why the' President has no dis- 
cretion in granting or withholding it. 

Section 142, out of which this case arises, is in a part 
;of the Act which relates to the conservancy of the town. 
It is clearly not primarily a fiscal provision, nor does the 
authority, given in Section 243, to levy a fee upon grant of 
the license, impose upon it a fiscal character. The section 
standing where it does must be presumed to be concerned 
with conservancy. 

Now if the section implies that there is a discretion 
^vested in the President to grant or withhold the license, it 
imports that there may be something objectionable in the 
keeping in any particular place, of a sheep or goat stand, 
which it is desirable that the President should have the 
power of prohibiting. 

If, on the other hand, it does not imply a discretion but 
signifies that a license must be granted, when applied for, 
then it imports that there is nothing objectionable in the 
thing itself. If, therefore, the latter view be maintained 
that the grant of a license is not discretionary, it is difficult 
to see the reason, which actuated the legislature in imposing 
the penalty. It was suggested that the object was to com- 
pel the complete Itegistration of all such places as are within 
the section, but this view is not supported by the purpose 
of the sections among which it stands, which are concerned 
with conservancy, nor is it explained upon this view why 
successive penalties should be inflicted after the first pro- 
secution when all the materials for Itegistration are in 
possession of the President. 

I will now consider the bearing of the observation 
jbhat there is a coptrajst between Section 143 and Sections 



0/1875. 
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1875. 185 and 193 in tie silence of the former as to the existence 
T ^^T^ of a discretion, while the latter sections expressly confer it. 

I think, if we turn to the earlier legislation, it will 
clearly appear that the provisions in Sections 183 and 193 
assumed their present form qnite independenUy of any 
intention on the part of the legislature to attach significance 
to this difference of language. 

Section 93 of Act XIV of 1856, the earKest enactment 
on the subject, says '^ No place shall be used as a slaughter 
" house within the prescribed limits which was not in such 
'^ use at the time of the passing of this Act and has not so 
'' continued ever since unless and until a license in writing 
for the use thereof as a slaughter house has been obtained 
from the Commissioners, who are hereby empowered at 
'' their discretion from time to time io grant inuh licenses!^ 
Now if we look at Section 100 of the same Act, it will 
appear that a Magistrate, before whom a conviction took 
place of a violation of the law or the bye-laws in regard to 
slaughter houses, had the power of suspending and even 
revoking the license. 

Section 103 as to offensive and dangerous trades em- 
ploys the same phraseology as Section 93 ; — " Who are 
'' hereby empowered at their discretion from time to time to 
grant such licenses.^' There is no provision corresponding 
to that in Section 100 giving power to a Magistrate upon 
conviction of the offender to suspend or revoke his license; 
but such heavy penalties are imposed as would of them- 
selves practically put an end to the usp of the license. Now 
this Act was repealed by Act IX of 1865. The new Act 
contains provisions for regulating slaughter houses and 
offensive trades similar to those contained in Act XIV of 
1856 but in place of leaving it with the Magistrates to sus- 
pend or revoke the licenses of slaughter houses, the legis- 
lature in this enactment (Section 162) places this power in 
the hands of the Commissioners and therefore adds to the 
words '^ are hereby empowered at their discretion from 
*^ time to time to grant/' the further words ^^ and withdraw 
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'^ or revoke'' and the same extension of authority is given ^^®^*'«a 
in regard to other offensive trades. 42)peaim.28 



Now a power to grant at discretion carries with it a 
discretion to withhold, and in this section there is a discre- 
tion expressly gfiven to grant. 

We find in this Act a Section (118) with which Section 
142 of the present Act in the main corresponds. The only 
section in the Act of 1856 at all answering to the provisions 
of this section was Section 43 in which a penalty was pro-* 
vided for keeping more than 20 sheep or goats or 10 homed 
cattle near a street " without permission of the Commis* 
sioners'' in which the words '' without permission" clearly 
import a discretion to give or withhold it. Section 118 of the 
Act of J 865 in which the word '' license*' is used is silent 
as to a discretion being given to the Commissioners in the 
matter of granting or withholding the license. 'Were the 
Act one homogeneous piece of legislation, the silence as to 
this matter in Section 118, when viewed with the express 
terms in which a discretion is granted in Sections 162 and 
169, (which are closely followed in Sections 185 and 193 of 
the present Act) would, apart from the further matter con* 
tained in Section 118 which I shall presently consider, have 
a different bearing to that which it necessarily has, when 
it is considered that Sections 162 and 169 of the Act of 1865 
have taken their form from a modification of the Act of 1856, 
and that Section 118 of the Act of 1865 is a newly introduc* 
ed section ; and the same remark of course applies to the 
present Act of 1867 in which Sections 185 and 193 and 
Section 142 are substantially reproductions from the Act of 
1865 of its Sections 162 and 169 and of Section 118 res- 
pectively. 

But further looking at Section 118 of the Act of 1865> 
I find words which place it beyond a question that the 
Commissioners were allowed a discretion of granting or 
withholding a license ; for the section provides that '^ an 
'' appeal against the Commissioners' refusal to grant such 
" Ucense fehall lie as provided in Section 63 for appeals 
" against assessment." It is therefore perfectly clear that 
Act IX of 1865, for which the present Act was substituted, 

20 



qf 1875. 
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1875. allowed a discretion in the very matter concerned in the 

October 29. . , . ,. . * . 

Appeal No,23 pi^esent 8uit^ in a section standing in a gronp of secraona 
— SLiH^: — corresponding closely with the associate sections among 
which Section 142 of the present Act stands. The position 
of the section in the latter Act corresponding as it does pre- 
cisely with that of the section in the earlier Act leads 
irresistibly to the conclusion that it stands there with the 
same objecL There is one material difference between 
Section 142 of jihe present and Section 118 of the repealed 
Act. The present Act gives no appeal against the refusal 
of the President to grant a Ucense« What does this import ? 
Can it^ by any violence of construction, be taken to mean 
that the discretion no longer exists ? It clearly cannot. 
All that appears from it is that the exercise on the part of 
the Commissioners (for whom the President is now substitut- 
ed) of the discretion which, by Section 118 of Act IX of 
1865 they undoubtedly had^ is no longer subject to revi- 
sion by an Appellate Court. 

It appears to me that the same effect mnsi be g^ven to 
the language of Section 142 in the present Act as unquestion- 
ably attached to that language in the Act of 1865> which 
clearly imported that the Commissioners had a discretion. 

It is of course a fair observation that, if tSie section be 
so construed, it puts into the hands of the President enor- 
mous powers of interference ynth private property which the 
legislature can hardly have contemplated. But the entire 
Act bristles with powers of this kind, and when the meaning 
of any provision of an Act is clear independently of such 
considerations, we are not at liberty to use them for the pur- 
pose of attaching a different meaning to the provision. I am 
of opinion that the Chief Justice was right in taking the 
view he did of Section 142. 

Then as to the other question. It being detenmaed 
that the President simply exercised a lawful discretion in 
withholding the license, there really is nothing alleged to 
show that he ex#cised that discretion improperly. 

As to the claim for damages for malicious proselDiitioa^- 
an action of thifi kind can only succeed if the plaintiff «how» 
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both malice and the absence of reasonable and probable cause. 1876. 
Here, in admitting that she kept the sheep-stand in defiance j^plaiNo 23 
of the prohibition of the law (for a penalty imports a prohi- o/1876. 
bition)^ she admits that there was reasonable and probable 
cause for her prosecution. There is therefore, on the 
right Construction of the Act and the allegations of the plaint, 
no ground for the action for malicious prosecution. The 
appeal should be dismissed with costs. 

Kebnan, J. concurred. 

Appeal dismissed with costs. 



Regular Appeal Ko. 82 of 1875. 

Pabetasami alia-s Kottai Tti'YAR){lst,2nd,3rdand7ihDe' 
and 3 others. ... . . . j fendants) Appellants, 

Saluckai Tk'vab alias Oyya T^WAn,{Plamtiff) Respondent, 

An impartible Polliapnt held by one member of the family des- 
cends on a single heir as an ancestral estate the right to which Vests, 
on the last holder's death without issue, in the next collateral male 
heir of the undivided ianaily in preference to the widow of the deceas- 
ed. 

The words " We and our offspring shall have no interest in the 
said PoUiaput, but you alone snail be Zemindar and rule and 
enjoy the same*' must be construed with due regard to the person 
using them and the occasion when they were used. Held that in the 
present case they were not a release, by the person using them for 
himself and his heirs, of all future rights of succession which 
might accrue to them as members of an undivided family. Pos- 
session under such a relinquishment was not a new and separate 
acquisition. No question upon the law of limitation can arise between 
the different members of the joint family in respect of the property 
thus held by a single member. An estate so possessed, free from 
present co-parcenary rights in others, is not entirely at the disposal 
of the holaer for his own purposes. The possessor has only the 
qualified powers of disposition of a member of a joint family, with 
such further powers, or it may be with such restrictions, as spring 
from the piecnliar character of his ownership. These powers faU 
ehort of a right of absc^ute alimiation of the estate, 

Bagjnamah anr a ajgements not made decrees of Court but irre- 
gularly acted upon as if thev had been so made, do not substan- 
Sate advances alle^d to have been made by creditors; but, 
assuming such "rasuiamah decrees" to substantiate creditors' claims,, 
proceedings in execution against the widow of the mortgagor alone 
as his representative cannot be effectual to pass to the purchaser of 
the equity of redemption at a sale in the course of such proceedings 
any right or interest in the property mortgaged. 

An appellant cannot defeat the suit by an objection to plain- 
tiff's right to sue brought forward for the first time in the appeal 

(a) Present .-—Sir Wr Morgan, G. J., and Tunes, J. 
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1876. rpHIS was a regular appeal from the decrees of the Saber- 
h A No 82 dinate Court of Madura in Original Suit No. 105 of 

0/ 1876. 1873, directing defendants to deliver to the plaintifE the vil- 
lage of Kanakkangudi with mesne profits from the date of 
the plaint with costs. 

The facts appear sufficiently from the judgment of the 
High Court. 

Mr. 0' Sullivan and Bhaahyam Iyengar for the 1st, 2nd, 
3rd and 7th defendants, appellants. 

The Advocate General, Mr. Tarrant, Mr. Shephard, and 
Sashier for the plaintiff, respondent. 

Mr, 0' Sullivan for the appellant. 

It was held in Jowala Buksh v. Dhurm Singh (1) that 
'^ the general rule, that the possession of one member of a 
joint EUndu family is the possession of all does not apply 
where the claimant has been clearly excluded. In the latter 
case the possession is adverse, and time will run.'' 

[Innbs, J. — Here there was at most mere absence of 
participation in the estate.] 

That is sufficient to bar the claim. The terms of Sec- 
tion 1, Class 13 of Act XIV of 1859 are distinct, but there 
is considerable difficulty in applying that sectioii to the case 
of Hindus following the Mit&kshfir& law. The members of 
a joint Hindu family may be partly united and partly divid- 
ed. This fact alone complicates matters and makes the 
strict application of the 13th Clause of Section 1 of the Limi- 
tation Act of 1859 difficult. There are, however, a number 
of decisions in which claims to shares of joint family pro- 
perty not filed within the statutory period were held to be 

(1) 10 Moore's L A, p, 511 at p. 535. 
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barred by lapse of time. Mudhub Dyal v. Pwnchanun Dyal ^^ 1876. 
(1), Subbaiya v. BaJMvara Sastruhi (2), Knshnama BajaJi jr. a. No. 82 
V. Narayanasavrmy Bajah (3). — o/ 1875. — 

This suit was brought after the new Limitation Act, No. 
IX of 1871, came into force, and, therefore that Act applies. 
By that Act, Schedule II § 125 the period of twelve 
years within which a suit must be brought " by a Hindu 
governed by the law of the Mit&ksh&r& to set aside his 
father's alienation of ancestral property^' begins to run from 
" the date of aUenation,'' whereas in a like suit by a Hindu 
governed by the law of the D&ya Bh%a, the period begins 
to run from the death of the father. Under the new Act, 
then, the claim is clearly barred. Even treating it as coming 
under Act XIV of 1859 it is barred, and if barred the pre- 
sent Act does not remove that bar. 

In Raja Bam Tewary v. Luchmun Pershad, (4) where the 
parties were governed Vy the Mitikshara Law the Calcutta 
High Court held that in the case of an alienation by a 
father the cause of action to the son accrues when posses- 
sion is taken by the purchaser. Their Lordships observed 
'^ even if the son would, upon the father's death, become 
entitled to the father's share by survivorship, and conse- 
quently entitled to a greater interest in the estate than he 
had in his father's life-time, that would not necessarily 

affect the question of limitation The inconvenience 

which would result from holding that, in cases like the 
present, limitation does not commence until the death of 

the father would be very great Inconvenience could 

not be allowed to affect our decision if the law were clear, 
but it is a matter to be taken into consideration in determin- 
ing what the law is." Subrye Singh v. Narrain Singh (5). 
In Sdmi Aiyan v. Animai Ammdl (6) it was held that even 
in the case of lis pendens parties are not compelled to 

(1) W. B., 1864, (Civil Ruimgs) p. 349. (8) 4 Mad. H. C. Rep., p. 291. 

(2) 4 Madras H. C. Bep., p. 364, (4) 8 W. B.» {(Hvil ILvUm^s) p. 1&. 
foUowedm^rMViftojiTtCvy. NdAlcojirdv, (5) 7 Ibid., p. <(02. 

10 Bomb. H. C. Bep.; p. 228. (6) 6 Madras H. C. Bep.,p.234. 
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,. ^®?^',^ qtiiescence until the determination of the litiffation. In 

Kovember 10. \ o 

'ETirNo^sz *"** case Mr. Jofitioe Holloway pointed out that " Agere rum 

^ ^^^^' volenti non cwrrit pro&scriptio is the only principle on which 

the plaintiff could be held not barred.^' (1) 

Where a debt is incurred by the head of a Hindu fami- 
ly residing together^ it will^ under ordinary circumstances^ 
be presumed to be a family debt. TaTndoLvardya Mudali y. 
Valli Ammal (2). '' The mere creation of a charge by i^ 
Manager securing a proper debt, is not to be viewed as an 
improvident act ; and a h<mSb fide creditor is not to suffer 
when he has acted honestly and with due caution, but is 
himself deceived.'' Hunoomanpersavd Panday v. Muesut 
mat Babooee Munraj Koonweree (3). It is a pious duty on 
the part of a son to pay his father's debts, and the ancestral 
property is liable for such debts unless they were contracted 
for immoral purposes. Oirdharee Lall v. Kantoo XraZZ(4). 

This estate was, so far as third parties were concerned, 
self -acquired. The defendants have given reasonably fair 
evidence that these debts were binding on the estate. Udd^ 
ram Sitdram v. Bdm^u Pdnduji, (5.) 

The Advocate General for the respondent. 

In former cases where the right of the manager of an 
estate to alienate or charge it has been discussed, the ques- 
tion has turned on whether the charge or alienation is 
one that a prudent owner would make in order to benefit 
the estate, JEunooma/n/persaud Panday v. Mussumat Babooee 
Munraj Koonweree (3). That question cannot arise here 
as the whole estate has been dissipated by the late 
proprietor Gouri Yallabha T6var, 

First as to the impartibility. The nature of Pollimn 
estates has been frequently and fully discussed. Their 
existence and tenure are facts judicially determinable on the 

(1) 6 Madias H. C. Sep., p. 238. (4.) L. B., 1 1. A., p. 321 s. e. 14 

(2) 1 Ibid., p. 398. B. L. R., (P. C.) 187. 

(3> 6 Moore's I. A., p. 391. (5) 11 Bombay H. C, Rep., p, 76. 
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eridence. Sadder Decisions for 1849-51, p. 9 ; Lehha- nJ^L^io 
mam v. Pudia/ya Naikar, (1) [on appeal. The Colleetar ofTri- B. A. No. s£ 
chinopoly ▼. LehkamafU (2), and Oolagappa Chetty v. The ^ ^^^^' — 
Himfyrahh D. ArbuUmot (3),] Naraiigunty Ltdchmeedevamah 
V. Vengamma Naddu (4.) The payment of 600 Star pago- 
das " tribute payable by lesser poligars, the grants, [0- 
and H] the compromise, {Exhibit 49] the deed of relin- 
quishment [Exhibit 44] and the other documents in the 
case show that this pollium was an ancient, impartible . 
estate. ' It has been said that there have been alienations 
of the estate for the purpose of dismembering it, and Exhi- 
bit J has been treated as indicating this, but this is not its 
true effect. Portions of an estate may be assigpied to mem- 
bers of a family by way of maintenance without dismember- 
ing such estate, or having the effect of a partition. Bunjeet 
Singh V. Kooer Oujraj 8ingh{b). 

As to sonship— 

[The Chief Justice intimated that their Lordships 
considered the sonship established.] 

Then as to non-division. The argument in favor of 
the estate having been divided is grounded on(l) the 
deed of relinquishment in 1829 (Exhibit 4), and (2) the 
subsequent conduct of the parties ; but, in order to con- 
stitute division there must be an agreement express or 
ipiplied to be separate in estate. Here there is no evidence 
of any such intention. Separate enjoyment is not incompati- 
ble with the continuance of a state of union. On the other 
hand, there is evidence that the family is undivided. 

As to the question of Limitation. Section 13 of Act XIV 
of 1859 does not appiy as this is not a suit for partition or 
for maintenance. The agreement of 1829 has the effect of 
vesting an estate in Muthusawmy and his lineal descendants 

(1) 6 Madras H. C. Rep., p. 208. (3) Ibid., p. 815. 

(2) L. E., 1 L A., p. 282. (4) 9 Moore's I. A, p. 66. 

(5) L. R., 1 1. A. p. 91 at p. 21. 
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1876. 80 long as any were forthcoming. Till Mnthasawmy's issne 

B. A, No, 82 failod no right of action accrued to the other members of the 

^ ^^'^' family nor could the plaintiff have got a declaratory decree. 

Section 18 clearly refers to partible property not to specific 

arrangements as to impartible property such as the one in 

the present case. 

The question of preferential heirship was never raised 
in the pleadings^ nor was there any issue taken on the point, 
nor have the sons of the ex-Zemindar been made parties to 
the suit. The plaintiff is clearly entitled to succeed in pre- 
ference to his elder brother's grandson. On Gouri Valla- 
bha's death his branch of the family became extinct. The 
proper person then to take as heir to the estate is the nearest 
kinsman to the deceased^ not the descendants however remote 
of the eldest member of the family. The plaintiff^ theref ore, 
being a father's brother's son is entitled to succeed before a 
father's brother's great grandson^ although the latter be des- 
cended through an elder brother of the plaintifPs. The law 
of primogeniture as applied to ancient Zemindaries is that 
the rules of Hindu Law applicable to an ordinary Hindu 
family are to be applied so far as they are compatible with 
keeping the estate in the hands of a single member of the 
family. The heir to be taken, therefore, seems to be the 
person who would be entitled to inherit if the family were 
divided^ or if the property in question were self -acquired. 
Jn either of these cases it is certain that an uncle's son would 
inherit to the exclusion of the uncle's great-grandson. 
The strict rule of primogeniture for instance in the Eng- 
lish Boyal succession is not applicable to Zemindary estates. 
Frequently the rule seems to be that the fittest malemexnber 
at the time of the last owner's death is entitled to succeed. 
In ThaJeoor Jeebnath Singh v. The Court of Wardsil) the 
assumption was that the nearest heir according to the ordi- 
nary rules of succession is entitled to succed to an impartible 
raj. In Bhyah Ram 8mgh v. Bhyah Ugur 8ingh{2) it is 
laid down that preference in succession is founded on 
superior efficacy of funeral oblations. Applying this test 

(1) L. R., 2 1. A., p. 163 ; s. c. 15 B. L. E., p. 190. 

(2) 13 Moore's I. A., p. 373. 
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there ean be no doubt as to the superior efficacf of oblations 1^^^- , 

„_ * ** November 10 . 

offered by a fathers brother's son to those offered by a "in. No. 82~ 
father'ia brother's great-grtindson. ^-^ ^^^^' — 

There is no evidence of any of th-e alienations having 
Been for the benefit of the family. The decision of the 
Privy Council in Girdkaree Lafl v. Kantoo Lall{l) has not, 
it has been held by this Court in the SKevdgherry case{2) 
altered the law as laid down in B^unoomanpersaud Panday 
V. Mtbssumat Baiooee Mtmrdj Ehonweree (3), and it has been 
held that it still lay on' a purchaser, or other alienee from 
the manager of a Hindu family,- to show that the debt was 
contracted for a purpose sanctioned by Hindu law> or, that 
&e had reason to believe it to be so^ 

Mr. Shephaird on the same side.- 

Taking the view that the arrangement of 1829 was iT 
mere family affair, the question arises — ^Who is next to the 
lietst holder ? It is as if Muthlisawmy had been the eldest,- 
and> uponhiB line being exhausted one had to go to the 
next. The question is one of preference. What principle- 
save that of religion is to govern ? 2 Norton^s Leading Cases 
in H. L.,-pp., 417, 419" 1 Sh- T. Strange's B. L., pp., 122, 
128, 145. The eldest son only is preferred because he* 
ean save his father from Put, These claimaxtts do not 
represent the eldest son. The religious principle must be' 
followed to Emit the succession to persons within certain 
degrees in descent. It is submitted that the Court should 
look to the' last holder; and not to the person who might 
have been entitled. It is essential that that holder should 
be a single individual and a maie. It is not essential that 
&e should be of the eldest branch of the family .- 

The mere suggestion of a jus iertn is not sufficient. 
This decree will bar the plaintiff — ^though it would not have 
that effect in an English action in ejectment. If there is 
no evidence of usage that is the defendant's fault. The 

(1) L. R., 1 1. A., p. 321, s. c. 14 B. L. R., p. 187. 

(2) Not reported. (3) 6 Moore's I. A., p. 393^ 

21 
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1876. Court does not look for evidence of usage unless no grant 

November 10. r\ -i 

R. A. Tio. 82 is forthcoming. Sudder Reports 1851, p. 9. On tne terms 

^f ^^^^' of the grant see Sudder Reports 1858, p. 74. The purpose 

ceasing, or the reason of the grant, the grant also ceased. 

It is a resulting trust. Ackroyd v. Smithson^ (1) Campbell v. 

French (2) 1 Story's Eq. Jur, s. 482. 

Mr. 0' Sullivan in reply. 

The difficulty in this case arises from the fact that 
there is no evidence at all of any one person enjoying this 
estate alone. It is not clear that there was an impartible 
estate. 

A poUium is in the nature of a raj and according to 
the plaintiff's contention is impartible, Naragunty Lutchmee- 
devamah v. Vengana Na'idu (3). Unless some peculiar cus- 
tom can be set up and proved one of two things must result 
— either the defendants can demand a partition, or, though 
they cannot demand a partition, they succeed by default. 

In Naragunty Lutchmeedefvamah v. Vengana Naidu (3) 
the Privy Council treated one of those small polHums as an 
estate in the nature of a raj and indivisible. It is very t^ue 
that the Privy Council say that this incid^it, which is 
peculiar, must be strictly proved, but their Lordships have 
decided that estates were impartible because the parties ad- 
mitted that they were. (4) There is abundance of evidence to 
show that this pollium was not such as that defined in 
Naragun/ty Lutchmeedevamah v. Vengana Naidu (3). There 
is no evidence that it was held by one person at a time. No 
pollium in this Presidency is enfranchised. 

[Innes, J, — ^You will find some unsettled polliums in 
which the Government does not recognise the pollium, but 
it is treated as such by the family.] 

(1) 1 Bro. C. C. 503 ; 1 White & A., p. 263, the Piivy Coimcil 

Tudor's L. C, p.690. held that a custom of descent 

(2) 3 Ves. 321. according to the law of primog«- 

(3) 9 Moore's I. A., p. 61. niture may exist bv KolBMshar or 

(4) In Chowdhry CMntamun family custom, although the es- 

Singh v. Mussamut Now- tate may be neither a raj nor a 
lukho Konwcfrvi, L. R., 2 I. pollium, (p. 269), 
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Yes — ^but in tHose unsettled polliums only one person 1875. 
is put forward as a PoUigar. Thah)or Kapilnaulh Sabai ^^j^^J] q^ 
Deo V. The Government (1) of wL 

The Court delivered the foffowing^ 

Judgment .—These three Appeals (Nos. 82, 83 and 84 
of 1875), are by the several defendants in three suits brought 
in the Subordinate Court at Madura by Seluckaiya Tevar for 
the recovery of certain villages said to constitute a pollium or 
pollmput called Padamathoorin that District. Bach set of de- 
fendants appeal from the decree pronounced in their case- 
by the Court below in the plaintiff's favor. The suits for 
the most part involve the same questions, the villages in 
each suit, and the titles advanced to them by the defend- 
ants being, however, distinct. The suits were heard together 
by the Lower Court, and the documentary and other evidence 
common to all has throughout been treated as given in all 
the suits. 

We shall proceed to disposo of the first of the three 
appeals in which the appellants are the representatives and 
mmor sons of Ponnusawmy T^var, deceased. The suit from 
which this appeal arises is in the nature of an ejectment suit 
brought by Seluckaiya Tevar to recover four villages called 
Puvandy, Padamathoor, Yenady, and Klannariruppu, forming 
part of the polliaput of Padamathoor, which is described in* 
the plaint as an ancient Zemindary impartible and inherita- 
ble ^' according to the custom of other similar Zemindariea 
and the Hindu Law,*' and the title therein set forth is that 
the plaintiff being the son of Muthuvaduganatha Tevar (who 
with his undivided brothers Muthusawmy and Chihnasawmy 

being the only surviving grandson 
of the last named person is entitled to succeed as the next 
heir to the late proprietor Durai Pandien, who was the son 
of the said Muthusawmy and the grandson of Oyya T^var, 

Durai Pandien died without issue on the 7th of Novem- 
ber 1861, and the present suit was not commenced until the 
month of October 1873. 

(1) 13 B. L. K., p. 445. 
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1875. The written statements of the defendants deny that the 

November 10. . . i -i t it 

R. A. No. 82 ©state was an ancient impartible estate ; they deny also the 
of 1875. plaintiff's title to succeed thereto as heir ; they state that 
the last holder was a divided member of a JECindu family : 
also that he was competent to charge the estate^ and to 
make alienations for purposes not prohibited by Hindu Law : 
and they claim to hold each of the four villages under titles 
. .derived from su€h .charges and alienations. 

Several issues were framed, which will be hereafter 
noticed, though not in the order in which they were disposed 
of by the Court below. 

We shall <K>n»der£rst that which relates to the charac- 

rter of the estate claimed as the polliaput of Padamathoor« 

The evidence on this portion of the. case is dealt with by the 

Sudordinate Judge in disposing of the 7th issue ^^ Whether 

iihe estate of Padfl.mathoor is jartible or impartible/' 

The two, documents [JExhibits G and H] mentioned in 
rthe judgment were admitted in evidence in the Lower Court 
without objection, and neither in the grounds of appeal 
.to this Court nor in argument here has any objection been 
seriously urged against .them. They are copies of original 
^documents of which strictly some account should have been 
given and sufficient reasons assigned for the non-production 
of the originals. The e;^planation offered and not disputed 
was that they w^r« j)roduced in the litigation which for- 
merly tooj: place between members. of the plaintiff's family 
and have since been lost or mislaid. They furnish the earliest 
information we have of these villages. The first document 
is dated in X746, and is addressed to Padamathoor Oyya 
Tevar on whom it confers the ten villages therein named 
{among which are the villages sued for) described as includ- 
ed in the Padamathoor polliaput, belonging to '^ seUP^ 
^^ paying the taz thereon at 3 fanams per kalam of seed land 
as had been fi^iced by .the '^ J^eria Jlurai" (great lord, -chief 
iord) before.'^ 

Of the person making the grant we only know that he 
is suggested to be the same who (3Ex. XL VI) is elsewhere 
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.described as the son of the Setupathi. who held both Sheva- 1876. 
gunga and Kamnad, &c. JR. A. No. 82 



of 1875. 



The 6ther document, a sonnud from the Nawab Walla- 
jah dated 1773, purports to continue and to confirm, in re- 
cognition of services by him rendered to the State, Veddyoor 
Zemindar Paramattoor in the Zemindary or taluq of Pada- 
znathoor " as it had always hitherto been held/' , 

Upon the occasion of the permanent settlement in 1803 
of the Zemindary of Shevagunga (within the bounds of 
which the villages are situate) after the escheat and re-grant 
of the estate, Paflamathoor Oyya T6var, the then holder of 
Padamathoor (or his brother) was selected as the person 
with whom the settlement should be made ; and among the 
settlement papers there is a tabular statement of the resour- 
ces and collections of the Shevagunga Zemindary importing 
that in the Kanoor Taluq, within which the villages lie, a sum 
of 1400 8uli pons was payable as tribute by the Poligars. 
This sum, which is shown to be nearly equivalent to the sum 
of 600 Star Pagodas; which was payable by the holder of Pa- 
damathoor is thus treated as an asset of the Zemindary. 
Disputes afterwards arose between the Istimrar Zemindar of 
Shevagunga and his relations regarding certain family mat- 
ters and also regarding the tenure of the villages (then only 
8 villages in number) and the sum payable in respect there- 
of to the Zemindar. A suit was brought in 1823 by the 
Zemindar against his three nephews Muthu Vaduganatha, 
Muthusawmy, and Chinnasawmy to eject them for non-pay- 
ment of the arrears of an enhanced rent claimed by the Ze- 
mindar. From the written pleadings in the suit it appears 
that the Zemindar so far from admitting that Padamathoor 
was a separate polliaput subordinate to the Zemindary and 
subject only to a quit-rent as alleged by his opponents dis- 
tinctly averred that their interest in the villages was deriv- 
ed from himself subsequent to his accession to the Zemin- 
dary and that in effect it differed little if at all from the or- 
•dinary right of ryots of the Zemindary. The suit was com- 
promised in 1826, and in the compromise it is declared that 
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1876. '' the defendants who had not only insisted on their right to 

StS Exhibit XLIX. ^^^ polliaput, but also advanced 

of 1875. claims to the Zemindary, are not 

entitled to the Shevagunga Samasthanam^ and that they 
should pay in each year to the plaintiff the circar kist of 
Parangi Pagodas 1,000 or 833 Star Pagodas for the 8 vil- 
lages referred to in the plaint^ and which were continued to 
be enjoyed by the defendants ere this ;" and that the de- 
fendants should enjoy the said villages for ever. The docu- 
ment also provided for the payment of arrears of kist due to 
the Zemindar. 

The effect of this compromise apparently was that with- 
out recognition of the polKapat and in terms hardly consis- 
tent with its existence, the defendants were nevertheless 
continued in their tenure of the villages though at a rent 
enhanced beyond that fixed at the time of the settlement. 

The permanent character of the tenure was recognized 
by the Zemindar, notwithstanding that by arrangement with 
his nephews he now succeeded in obtaining from them as if 
from ryots an enhanced annual payment. 

No agreement between them could be effectual to alter 
or enlarge the Zemindar's rights in contravention of the pro- 
visions of the Regulation of Settlement. (Reg. XXV of 
1802, Ss. 4 — 12.) Bearing in mind who the parties were to 
this arrangement and what were the circumstances attend- 
ing the compromise, it appears to us to deserve but little 
weight either as evidence of the real character of the estate 
or as working a change in any of its incidents. 

On the death without male issue of the Zemindar of 
Shevagungain 1829, his eldest nephew Muthu Yaduganatha 
succeeded to the Zemindary and relinquished Padamathoor to 
his brother Muthusawmy the 2nd son of Oyya T^var. The 
deed of relinquishment recites the death of the Zemindar 
and appoints Muthusawmy " as our next younger brother,'* 
Zemindar of the poUiaput of Padamathoor. It proceeds 
*thus : — ^' Now that Parvathavurthanee Nachiar, one of the 
Pattam wives of our abovementioned junior paternal uncle is 
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pregnant, we shall act as usual in the matter of the said pol- 1875. 
liaput in the event of her giving birth to a son, but should 'r'j^'n^/s^ 
she be delivered of a daughter, we and our offspring shall of 1^75. 
have no interest in the said polliaput, but you alone shall be 
the Zemindar and rule amd enjoy the same allowing at the 
same time according to the former arrangement to the young- 
er brother P. Bodha Gurusawmi 

Exhibit XLIV. 

Tevar the village assigned to him.'* 
Muthu Vaduganatha and his descendants continued in pos- 
session of the Zemindary until they were ejected under the 
authority of the decree of the Privy Council in 1863. His 
brother Muthusawmy Tevar held the Padamathoor polliaput 
imtil his death in 1835 when his son Durai Pandien saoceed- 
ed asd held possession until his death m 1861. 

Of tbe ten villages mentioned in the grant of 1746 
eight only are named in the compromise of 1826, and of 
these villages it is admitted that one, the village of Chembur, 
having long ago been given to Vailai Nachiar, who was the 
sister of Muthu Vaduganatha for maintenance, has never been 
resumed, but has continued in the possession of her des- 
cendants or of those to whom it has been transferred by 
them. 

Of the two other villages we have no account beyond 
this that they are stated in the answer of the defendants in 
the suit of 1823 to have been given to the defendants^ an- 
cestral dayadies (cousins.) 

No evidence was adduced in the -Court below to throw 
further light on the character of the estate or on the course 
of possession and enjoyment. The existence of the tenure 
in the middle of the last century is apparently recognized 
both by the superior lord and the ruling power ; and in the 
settlement proceedings of 1802 the quit-rent payable to the 
Zemindar being alone included in the assets of the settle- 
ment, the polliaput is recognized though not expressly men- 
tioned like some others (which are talooks in themselves) 
and is excluded therefrom. Although the litigation in 182S 
between the Zemindar of Shevagunga and his nephews res- 
pecting Padamathoor, conducted as it was on both sides in 
a most hostile spirit, shows that the former then asserted 
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1876. rightB inconsistent with the existence of the polliaput and 
November 10. ^^^q subsequent compromise contained no recognition of it^ 
0/1876. the conduct of the family aftei'wards^ the mode in which 
the estate was dealt with, and held from the succession of 
Muthu Yaduganatha to the Zemindary until Durai Pandien's 
death in 1861, show that the old character of the estate was 
recognized. In our opinon it may fairly be deduced from 
the evidence that this is an ancient hereditary estate, and 
further that it has been transmitted according to a particular 
mode of descent and that it is impartible. We have direct 
eyidence that it has been held ordinarily like a polliem by 
one person at a time, and there is also evidence of the im- 
partible character of the property. Upon the question of 
impartibility, it is said that the mode in which Muthu^ 
Yaduganatha and his two brothers were sued first by the 
Zemindar in the suit brought by him in 1823, and after* 
wards in 1837 by Bamanadan Chetty and Lakschmanan 
Chetty the mortgagees, tend to disprove this. Considering 
the object of the litigation in each case all the brothers 
would, it might be expected, be therein made defendants^ 
And even were this not so, no inference of any weight can 
be drawn from the fact that Muthu Yaduganatha was not 
regarded by the plaiutiffs or their advisers as the only 
necessary party to the suits. But it nmst be admitted that 
in the first suit the three brothers by their answer, while 
insisting that the estate was a polliaput held by them in the 
same manner as their ancestors had enjoyed it, appear to 
assume that they themselves then had a joint and equal 
interest, a contention not consistent with their subsequent 
conduct when the eldest brother succeeded in 1829 to the 

Exhibit LXXXVI. Shevagunga Zemindaiy. A par- 

tition suit brought by Chinnasaw-^ 
my against Durai Pandien in 1844, which was pending at the 
time of Chinnasawmy's death, and another suit by his widow 
in support of an alleged adoption are also referred to. These 
suits were dismissed nothing having been therein determined 

IS i-.t^.. ,^^^^,, respecting the partible character 

Exhibit LXXXVII. ^K. ^i-T. -1 --1 

of the property, which was demed 
by the defendant, and which until that time had never been 
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asserted by Chinnasawmy otherwise than in the answer to 1875. 

x"i_ rr -J * -x November 10. 

tne Zemindar s suit. r7a7no~S2 

The proceedings of the Inam Commissioner, in the year — ^—^ — '- — 
1864, are also relied on which hare resulted in separate set- 
tlements of several villages with those who were then their 
respective holders, no claim to the settlement having been 
advanced on behalf of the ex- Zemindar of Shevagunga in 
whose name some villages of the poUiaput were recorded by 
the Collector. 

It is true as has already been noticed thdt we have little 
direct evidence of the mode in which the villages have been 
held and enjoyed, and it is certain that some of the villages 
having been assigned for maintenance to members of the 
family have never been restored or. recovered by the holder 
of the poUiaput for the time being and are now found in the 
hands of strangers. There is nevertheless we think evidence 
of the fact that the Padamathoor estate has been transmitted 
for several generations by a peculiar mode of descent, and 
its special and impartible character has been recognized by 
the family except on the occasion of the dispute between 
Muthu Vaduganatha and his nephews in 1823, and has not 
since been questioned until the suit of Chinnasawmy in 1844. 
Neither the default of the holder or of the person entitled 
to the estate in respect of the non-resumption of particular 
villages assigned for maintenance or otherwise, nor the Inam 
Commissioner's proceedings, materially affect the weight of 
the evidencor 

We conclude that Padamathoor is shown to be (appa- 
rently like other similar groups of villages in the Shevagunga 
Zemindary) a polUaput impartible, and therefore held by one 
member of the family and descending on a single heir. 

The decision of the Court below on the 7th issue is to' 
tins effect. 

The plaintiff claims the succession through his father 
Muthu Vaduganatha. The defendants deny his legiti- 
macy, and the 1st issue in the case is whether the plain- 
tiff is the son of Muthu Vaduganatha the son of the acknow- 
ledged Istimrar Zemindar of Shevagunga. Upon this 

22 
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1875. issue evidence was given by members of the Zemin- 

Nnvemher 10. t 

~R. A. NoTsz. dar's family and by others both of the fact of a mar- 
^•^ ^^^^- riage celebrated with considerable ceremony, and that the 
plaintiff both before and after the accession of his father 
to the Shevagunga Zemindary had always been treated 
by the Zemindar himself and by others in a manner not 
different from his other children. This evidence fully satisfied 
the Subordinate Judge, and all that we find alleged against 
the decision is that in the family pedigree given in the course 
of litigation which has from time to time occurred, the plain- 
tifi^s name has not fonnd place, and that in an account of 
disbursements made to the relatives and servants of the 
Zemindar of Shevagunga for 1849 to 1834 by the guardian 
under the Court of Wards the amount allowed to Facheathal 
the mother of the plaintiff is only ten Bupees, (Bs. 100 being 
allowed to Pichama Nachiar another widow) and that she is 
described as ^esretfUtu&v^di annia Bthree=: another woman= 
woman from another caste : the word used being the same 
as is used in referring to the admitted wife of the Zemindar. 

The parties were both of the Sudra caste, the husband 
being of one part of the caste and the wife of another part 
or a sub-caste . Her condition in life before her marriage was 
much below his. The circumstances above mentioned may 
probably thus be sufficiently accounted for. However this 
may be they are insufficient to counterbalance the direct 
evidence in favor of the plaintiff's legitimacy. We concur 
with the Subordinate Judge's finding on this issue. 

The defendants not only denied the legitimacy of the 
plaintiff but also asserted that Durai Pandien the last pro- 
prietor having left a widow Villai Nachiar who is still alive, 
the right of suit is with her and not with the plaintffi. 

The Subordinate Judge regarding the suit not as raising 
any question between contending heirs, but as a suit brought 
to recover from strangers family property unlawfully alie- 
nated by a member, held that the plaintiff might sue subject 
to any question between himself and others concerning the 
right to the inheritance. It appears to us that the right of 
Durai Pandien's widow, which was the only right urged in 
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the Court below as prior to the plaintifEs cannot be main- 1975. 
tained for the estate of Burai Pandien was not a separate ij. a. No. 82 
acquisition by him, following the course of succession pres- 0/ 1875. 
cribed for separate estate but an ancestral estate of the cha- 
racter already mentioned, the right to which would vest on 
his death without issue in the next collateral male heir of the 
undivided family in preference to the widow. 

In this Court the defendants have urged a new ground 
of objection to the plaintiflP^s competency to sue which is 
said to arise on the plaintiS^s deposition given in the suit. 
It is urged here that, " there are preferential heirs to the 
estate who are descendants of an elder branch of the family/^ 
We find that the plaintiff in his cross-examination after men- 
tion of Muthu Kamalinga Shervai, the son of the Istimrar 
Zemindar whose legetimacy was questioned in the suit of 1823^ 
says that his^ the deponent^s elder brother had two sons (by 
a kept mistress) and that there are three grandsons of his 
still living. The enquiry was not, so far as is shown, fully 
pursued, nor was the Court asked to decide upon the matter,, 
and the issue already noticed respecting the prior title of 
Durai PAudien's widow was alone tried and disposed of. A 
decision unfavorable to the defendants having been given, 
they now seek in appeal to bring forward for the first time 
an objection to the plaintifp^s right to sue which they de- 
clined to urge in the Court below. We think they cannot 
fairly be permitted in this stage of the case to defeat the suit' 
by such an objection. If there are other and nearer heirs^ 
their rights will remain unaffected, and any decree to be now 
given may make reservation of such rights. 

The plaintiff for the purposes of the present suit may 
be regarded as entitled to the succession, and it is unneces- 
sary to consider the arguments which were addressed to us 
on the subject of the course of descent of this property on 
the assumption that there were in existence descendants of 
his elder brother. 

Issues were framed on the subject of the alleged re- 
linquishment of Padamathoor by Muthu Yaduganatha to his 
brother Muthusawmy in 1 829, and on the effect of that do* 
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1876. cument (wliicli was not in fact disputed) as in itself a bar to 

November 10. 

R. A. No. 82 ^^® suit, the Istimrar Zemindar having left no male issue ; 
— <^/ 1875. — ^jj^ Q^]gQ jjj regard to the defence which was set up that the 
suit was barred by the Law of Limitations. 

The appellants^ contention on this part of the case^ we 
understand to be that the instrument of relinquishment pre- 
cludes all claims on the part of Muthu Vaduganatha's des- 
cendants^ that the family can no longer be regarded as they 
admittedly were originally as a joint and undivided Hindu 
family, and that under the terms of the Limitation Act XIV 
of 1859 the plaintiff's claim is barred because Muthu Vadu- 
ganatha and his descendants are not shewn to have partici- 
pated in the income or profits of Padamathoor, since the year 
1829. Although the fact of the division of the family in or 
before the year 1829 was alleged by the defendants in their 
written statement, no evidence of this was adduced, and it is 
only from the mode of enjoyment of the property and from 
the effect attributed to the instrument of relinquishment 
that this is inferred. We think it clear that the family 
must still be regarded as a joint Hindu family, and that 
Muthu Vaduganatha's renunciation of his right in 1829, 
whatever its operation on himself and his descendants 
in possession of the zemindary of Shevagunga, cannot 
operate further, and that upon the death of Durai Pan- 
dien without issue, the right of succession which then 
opened to the members of this joint family was not affected 
by such renunciation. The words '^ we and our offspring 
shall have no interest in the said polliaput, but you alone 
shall be the Zemindar and rule and enjoy the same" must 
be construed with due regard to the person using them and 
the occasion when they were used. They refer to the es* 
tate and rights of the new so-called Zemindar of Padama-o 
thoor, and amount to a declaration that the polliaput shall 
be enjoyed by him exclusively, the Shevagunga Zemindar 
disclaiming any joint interest. They are not a release by 
the latter for himself and his heirs of all future rights of 
succession which might accrue to them as members of an 
undivided family. The possession of Padamathoor by Muthn- 
^awrny after this relinquishment cannot be regarded as a 
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new and separate acquisition^ and no question upon the Law 1875. 

of Limitation can arise between the different members of ~RrA7Norsi 

the joint family in respect of the property thus held by a 0/1876. 
single member. 

Upon a wrongful alienation of the property to a stran- 
ger by the holder for the time being, and not before, the 
question of limitation may arise, and under the 6th issue the 
defendants further contended that the suit was in this view 
banned. 

The Law of Limitation which governs this suit is Act 

IX of 1871. According to clause 145 of the 2nd Schedule 

of the Act, the time of limitation for a suit like the present 

(which has not otherwise been specially provided for) is 12 

years from the time when the possession of the defendant 

or of some other person through whom he claims became 

adverse to the plaintiff. Several of the defendants in the 

three suits hold under mortgage titles, and as to these no 

question of limitation arises. In one instance only a title 

by purchase from Durai Pandien (of the village of Puvandy) 

in December 1860 is relied on, and as this was more than 

12 years before the suit, it is necessary to determine whether 

the possession of the purchaser Ponnusawmy Tevar, through 

whom the appellants claim, became adverse to the plaintiff 

at that time. It must, we think, be held that Ponnusawmy 

T6var^s possession of the village under his purchase from 

Durai Pandien first became adverse to those entitled to claim 

this village upon the death of Durai Pandien in November 

1861, and not before, and that computing from the date of his 

death (7th November 1861) this suit is brought within the 

appointed period. The vendor was in the condition of the 

family the owner of the property (subject it may be to claims 

for maintenance in others), and was entitled to dispose of it 

for his own purposes to the extent of his life interest but 

not beyond. 

Upon the issue of limitation and the connected issues, 
our decision is in concurrence with that of the Subordinate 
Judge. 
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1876. There remains for consideration the validity of the 

R, A. No. 82 several defences set up under titles by mortgage and sale 
^/ ^^^^- in bar of the pkintifE^s claim. 

This suit is, as has already been stated, in the nature 
of an ejectment suit brought by the plaintiff as heir of the 
last proprietor to recover the property from strangers, and 
notwithstanding the delay in bringing the suit of which no 
clear explanation has been offered beyond the suggestion of 
the want of the necessary funds, the plaintiff is entitled to re- 
cover unless the defendants show that the several charges 
and aUenations made by the late proprietor Durai Pandien 
were duly made by him so as to bind the estate. 

As to the factum of each charge and alienation there is 
no dispute, alid the payments by the defendants have not 
been questioned by particular evidence. The contention on 
the plaintiff's part in the Court below was that the defend- 
ants failed to show that the estate was liable beyond the 
life of Durai Pandien, and the decision of the Subordinate 
Judge upon this was in the plaintiff's favor, the defendants 
having adduced no reliable evidence to support a charge 
against the estate. Former debts had been discharged, but 
there was no proof that such debts were themselves legal 
charges upon the estate, and it had been shown that only a 
small fraction of Rupees 5,000 remained undischarged of 
the debts of former proprietors at the date (1854) of one of 
the earliest of Durai Pcindien's mortgages. 

Upon the authority of a recent decision of the Privy 
Council, it was urged on behalf of the defendant that in the 
circu];nstances they should not be put to the proof of a legal 
necessity for the creation of the charges ; but the Subordi- 
nate Judge held^ citing a decision of this Courts that the 
burden of proof that the debts were contracted fairly and 
for family purposes still lay upon the defendants and that 
they were bound to dipcharge it. The judgment (12th 
May 1874) of the Lords of the Judicial Committee of the 
Privy Council on the appeals of Girdharee Lall v. Kantoo 
hall and Mttddun Thakoor v. Kantoo Lall{l) is the Privy 

(1) L. B., 1 1. A„ p. 321 ; s. c, 

14 B. L. E., (P. C.) p. 187. 
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Council decision referred to by the Subordinate Judge. It 1875. 
was contended for the appellants that according to this deci- 'j?7X>or82' 
Bion, the Subordinate Judge was in error in requiring from <?/ 1875. 
them, evidence in support of their claim beyond that which 
they hadgivein. Indeed the appellants' argument* went the 
length of insisting as they had before done in their written 
statements that the late proprietor was by the Hindu Law 
fully competent to alienate and charge the estate as he 
pleased, and that his acts could not be questioned by the next 
but even if this were otherwise, they were relieved as the 
heir, law now stood from the burthen of proving a necessity 
for the several charges and alienations. 

The appellants' contention is, w^ think, based on a 
misapprehension of Durai Pandien's true position and 
powers, and of the decisions cited. 

At the time of the alienations, his ownership of Pada- 
mathoor did not resemble the ownership of the two sons of 
Kunhya Lall in the case cited, in the property which had 
descended to them and which they burdened with their 
debts, nor is the plaintiff here in the position of the plain- 
tiffs in that case who sued in their father's life-time, and 
probably, as is stated, at his instigation " to turn out the 
bona fide purchaser who gave value for the estate." 

Durai Pandien was a member of an undivided Hindu 
family, subject to the law of the Mitakshara, and the es- 
tate held by him, as representing the second branch of the 
family, although subject to the peculiar incidents which 
have been mentioned, and possessed by him free from pre- 
sent coparcenary rights in others was not entirely at his 
disposal for his oWn purposes. We think he should be re- 
garded as possessing only the qualified powers of disposi- 
tion of a member of a joint family with such further powers, 
or it may be with such restrictions as spring from the pecu- 
liar character of his ownership, and that these powers fall 
short of a ri^t of absolute alienation of the estate. 

If we are right in this it is to be seen whether, as the 
law stands, the appellants can justly object that they were 
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1875. subiected to the burthen of proviner that the monies advan- 
K A No. 82 ^^^ "y *hem,*were advanced for necessary and proper pur- 
0/1875. poses under circumstances which entitle them to claim a 
charge upon the estate. 

The rule as stated by the Privy Council in the case re- 
ported in Hunoonian Persaud Panday v. Mussmnat Babooee 
Munraj Koomveree{l) has not, so far as we are aware, been 
departed from and is applicable here, although the aliena- 
tions are by a member of a joint family not by a manager. 

" Their Lordships think thact the question on whom 
does the onus of proof lie in such suits as the present 
is one not capable of a general and inflexible answer. The 
presumption proper to be made will vary with circumstances 
and must be regulated by and be dependent on them." 

Of the dictum there quoted, to the effect that if th© 
factum of a deed of charge be established and the fact of 
advance be proved the presumption of law is prisma facie 
to support the charge and the onus of disapproving it rests 
on the heir, it is observed that it *' must be read in con- 
nection with the facts of that case. It might he a very 
correct course to adopt with reference to suits of that parti- 
cular character, which was one where the sons of a living 
father were, with his suspected collusion, attempting, in* a 
suit against a creditor, to get rid of the charge on an an- 
cestral estate created by the father on the ground of the 
alleged misconduct of the father in extravagant waste of 
the estate." 

The later judgment of the Privy Council was pronoun- 
ced in a suit of this particular character with the difference 
that the defendants in the suits were bona fide purchasers 
of property sold or attached and about to be sold in execu- 
tion of decrees in contested suits in which the creditors' 
claims had been established against their debtors. 

Whether the appellants in this case can claim to be 
regarded as bona fide purchasers, or are otherwise entitled 
to any relaxation of the rules of proof in favor of their 
claims, will appear on a statement of the circumstances in 

(1) 6 Moore's L A., p. 393. 
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which these claims are founded. Whatever presumption 1876. 
may arise unfavourable to the respondent in consequence of jg. a. No. 82 
the long delay in the institution of the suit, it cannot be said Q^ ^Q^^- 
that the respondent (the plaintiff), is here seeking to get 
rid of charges on ancestral property at the instance of or in 
collusion with the person by whom they were made. 

The appellants claim the four villages of Padamathoor, 
Puvandy, Yenady, and Kannariruppu by distinct titles. 

Two of these villages Puvandy and Yenady like the 
three villages of Arasanoor, Pappagudy, and Kanakkangudi 
claimed in the other suits, were, so far back as the year 1827, 
charged with sums amounting to Es. 23,000 for purposes 
connected with the family benefit, and from the Sudder 
Courtis decision in Appeal Suits 3 and 4 of 1839, it appears 
that a balance on account of principal and interest of 38,820 
Rupees was then due which the plaintiffs were declared en- 
titled to receive from the five villages mentioned. 

In 1854 a balance of 5,417 Rupees remained due under 
this decree for which, together with other sums then alleg- 
ed to be due under decrees obtained in subsequent suits, 
the two villages of Puvandy and Padamathoor were, under 
a compromise arrangement made in a suit, mortgaged to the 
decree-holders for a period of ten years, the usufruct being 
given in lieu of interest. 

In November 1860, Durai Pandien being in prison (it 
is recited in the deed evidencing the charge) for the amount 
of a decree then recently obtained, borrowed from Ponnu- 
sawmy T6var a sum of 50,000 Rupees for this and other 
purposes (including 5,480 Rupees alleged to be paid on 
account of sums borrowed by Durai Pandien for his house- 
hold expenses) and therewith it is stated discharged the 
amounts of this and other decrees (including the balance 
due under the decree of the Sadr Court) ; receiving from 
the mortgagees an assignment of the village of Puvandy 
according to the terms of the compromise of 1854 under 
which it had been acquired. In the following month 
Ponnnsawmy Tevar purchased the village from Durai Pandien 
for the sums of 100,000 Rupees, of which 13,500 Rupees is 

23 
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1876. in the deed stated to hare been received in cash. The 

R. A, No. 82 ' mortgagees had then been in possession of the two villages, 
Mfi875. since 1854 and by the law in force were accountable for 
their receipts from the mortgaged property. The appellants 
rely on this purchase and the payments made to Durai 
Pandien and his creditors. To the extent to which the 
original charge remained unsatisfied in 1860 when theadvance 
by Ponnusawmy Tevar was made, he and his representatives 
would be entitled to support a claim against the estate. Of 
the old debt only Rupees 5,487 remained due in 1854, and 
the mortgagees having had on account of this and other 
claims the usufruct of both villages for 6 years, it may be 
assumed that no larger sum was due in 1860. 

Except as to this sum we have no evidence to explain 
the expenditure beyond the alleged fact that it was in satis- 
faction of the decrees already referred to and of other 
decrees vaguely mentioned in the purchase deed. The first 
payment of 50,000 Rupees procured it is said Durai Pandien's 
discharge from prison and a portion of this (5,480 Rupees) 
with the sum of 13,500 Rupees already mentioned are repre- 
sented to have been paid to Durai Pandien in cash or for 
his household expenses. 

It is to the documents showing these transactions that 
the defendants refer in the 5th paragraph of their written 
statement where they say that "for a considerable time 
prior to such sale the said village was in the possession of 
certain Chetties by virtue of mortgages, razinamahs and 
decrees for debts incurred by the said Muthu Vaduganatha 
Tevar and Muthusawmy and the said Oyya T^var. The 
encumbrances on the said village, amounted to about 86,000 
Rupees, which sum was paid by Ponnusawmy Tevar to the 
creditors shortly before the sale of the village to Ponnusamy 
Tevar.^^ 

The defendants, without expressly relying on the defence 
that there was a bond-fide purchase for value without notice 
by Poimusawmy, sought to support the purchase by alle- 
gations not only that these were old precedent debts of 
ancestors not before questioned which were satisfied by the 
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purchaser, but also^ as the recitals in the purchase deed and 1875. 
prior docnmenta are apparently meant to show, that the ^^xCT 
pressure on the estate or on the late proprietor at the time ofl^l^- 
of the discharge of the debts was such as to justify the pay- 
ments made in good faith by Ponnusawmy. 

The condition and character of the vendor at that time 
and for many years before that time is beyond dispute, and 
is thus described in one of the appellants' exhibits which 
was read. '^ It is well known in the history of litigation in 
this district that the late Zemindar of Padamathoor was as 
the phrase is, head over ears in debt and that he was in the 
habit of mortgaging and hypothecating over and over again 
every scrap of land he could lay claim to/' According to 
one of the plaintiff's witnesses ^^ he would take 400 or 500 
Rupees from the Chetties and grant them documents for 
large amounts." A witness for the defendants says " I do not 
remember whether it was the custom of the Zemindar to 
receive 1,000 Rupees and gi'ant documents for 10,000 Rupees 
or not. It is true he granted documents in that manner to 
some people." Without attaching undue weight to either 
of these two witnesses evidence we have here a concurrence 
of testimony on both sides to the reckless extravagance of 
Durai Pandien. 

A principal creditor in the transaction which immediately 
preceded the sale was Narrain Chetty ; his ancestors [the 
plaintiffs in the suit brought in 1837] had long had money 
lending transactions with the family. These persons and 
Ponnusawmy T^var were residents in the district. The 
name of Ponnusawmy Tevar is prominent in the family 
litigation which for many years had taken place. Connected 
with the family he was admittedly well acquainted with its 
affairs. He himseU occupied for many years some place of 
trust or management in the Ramnad Zemindary. It is not 
disputed that in the position of these parties the inference 
may justly be drawn that Ponnusawmy T6var in his deal- 
ings with the late proprietor cannot be regarded as a stran- 
ger without knowledge of his true position and of his ante- 
cedents and circumstances. By the mention of mortgages^ 
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1875. razinamalis and decrees in the written statement and the 
R. A. No, 8*2 P'lrchase deed and elsewhere it is intended we understand 
of 1876. to assert that the advances made were upon securities which 
had formed the subject of suits and had been substantiated 
in a Court of Justice. No doubt in some instances there 
had been^ as in the suit brought in 1829 against Muthu Yadu- 
gunatha^ Muthusawmy^ and Chinnasawmy^ adjudications in 
contested suits^but the general character of the transactions 
between DuraiPandien and his creditors notwithstanding the 
invention of decrees of Courts was, it is admitted on all 
sides, very different from that which is suggested. Ordi- 
narily the so-called decree was merely a mode of recording 
formally a previous compromise arrangement (usually also 
hypothecating property mentioned therein) the terms of 
which being embodied in an application made by the parties 
were filed by leave of the Court. No formal order or de- 
cree was subsequently drawn up, but in accordance with 
an irregular practice which formerly prevailed in this and 
some other districts process of execution was sometimes 
applied for and issued as if upon a formal decree to enforce 
the rights of the parties to the compromise. 

Such being admittedly the general character of these 
razinamah arrangements, it cannot, we conceive, be said that 
the advances alleged to have been made by Narrain Chetty 
and others are in any way substantiated by such proceed- 
ings. 

The existence of old unquestioned debts of Muthu Vadu- 
gunatha and Muthusawmy has not been shewn by trust- 
worthy evidence except in the single insta.nce of the Sudder 
Court decree for the satisfaction of which both the Zemin- 
dar of Shevagunga and the owner of Padamathoor were 
liable ; and we find no reason to differ from the Subordinate 
Judge*s conclusion that of the ancestral debts and parti- 
cularly of this decree only a small portion [5,480 Bupeea] 
remained undischarged in 1854 at the date of the usufruc- 
tuary mortgage. There is certainly some oral evidence 
showing ancestral debts, but it is of a description which, 
without further corroboration than it has received, we coul^ 
jipt safely receive to charge the estate. 
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Durai Pandien succeeded to the property on his father's 1875. 
death in 1835 more than 10 years before the date of the ~^^^^J^^^^ 
first of the razinamah decrees mentioned in the deed of of 1875. 
sale^ and it cannot be assumed that the sums mentioned in 
these documents were sums advanced to his ancestors. If 
like the sum of 13,500 Rupees mentioned in the purchase 
deed and other like sums they were in truth advanced to 
him or on his behalf^ such advances cannot without further 
proof in this case sustain a charge on the property. In res- 
pect only of the sum of 5^480 Rupees due under the Sudder 
Court's decree has any ground been shewn and as to this 
even admitting that on adjustment of the mortgage ac- 
counts, (on the lowest estimate of the annual proceeds of 
this village) anything remained due the amount would not 
be such as to justify a sale of the property. If the advan- 
ces were not otherwise binding on the estate the additional 
facts alleged in the purchase deed and the previous docu- 
ment of Durai Pandien's release from jail, and of his pro- 
tection from arrest by means of the monies paid by Ponnu- 
sawmy T6var could be of no avail to the latter, who was, 
we are satisfied well aware of Durai Pandien's previous 
career of extravagant waste. 

The estate which he inherited was, as is apparent from 
this litigation, one of considerable value, and we cannot pre- 
sume in the appellant's favor in the absence of trustworthy 
evidence that the income fell short in amount what was 
reasonably sufficient for the maintenance of the surviving 
members of this branch of the family. 

If the late proprietor possessed by Hindu Law only a 
limited and qualified power of disposition, his acts of waste 
resulting in the alienation of the article estate cannot be re- 
garded as valid charges and alienations on such proof as has 
been here given. The devices of razinamah decrees and of 
process of execution issued thereon against his property and 
person can give no support to loan transactions otherwise 
not established as valid charges on the estate. To hold 
Qtherwise would be apparently to place ancestral property 
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1875. completely at the disposal of any prodigal owner of the 

Nove mber 10. • Tk j. 

li.A. No.&z character of Durai Pandien. 

— - — ^-^ — The village of Padamathoor is said to have been mort- 

gaged by Dorai Pandien ^' to Udayappa Chetty and certain 
other Chetties " from whom Ponnusawmy Tevar took an 
assignment. Udayappa Chetty having in respect of the 
amount due by Durai Pandien on a bond for 7,475 Rupees 
obtained a decree and being himself the assignee of other 
'' razinamah decrees" against Durai Pandien charging this 
village, transferred his interest to Ponnusawmy T6var in the 
year 1868. 

Dada Miya, the 8th defendant in this suit (the assignee 
of another creditor) having a similar charge, sued Durai 
Pandien's widow as his representative and in execution of 
the decree obtained in the suit sold, and himself became the 
purchaser of, the equity of redemption [as it is stated in the 
written statement] in the village which he has since assign- 
ed to the appellants to secure a sum of Rupees 4,825. 

We have, respecting this village, no evidence beyond 
the fact that the appellants are shown to stand in the place 
of Udayappa Chetty and others who had in former years 
advanced monies to Durai Pandien and [in one instance] to 
his wife ; and who had obtained securities of the descrip- 
tion already mentioned. Further, the appellants, or Dada 
Miya, have acquired whatever interest may have passed upon 
the sale in execution of the decree obtained against Durai 
Pandien*s widow. Upon this evidence we cannot hold that 
the debt is a charge upon the village as against the present 
plaintiff. 

The village of Yenadi is, in the written statement, said 
to have been mortgaged at different times to Mangalash- 
wara Nachiar and others. In January 1856 ith of tke 
village which under a razinamah decree had been mortgag- 
ed to the plaintiff in a suit [No. 11 of 1853] brought against 
Durai Pandien for a sum of Rupees 1,688 was transferred 
to Mangalashwara Nachiar, wife of one Pala T6var residing 
at Ramnad. In August 1867, Ponnusawmy T^var on pay- 
ment of a decree of 4,800 Rupees received Jth of the village 
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from Muthu Chetty who is described as having obtained a 1875. 
transfer of Mangalashwara Nachiar^s mortgage interest, ' /^^^j^ 1^ - 
Previously in 1859 Ponnusawmy T6var had obtained from of 1875. " 
other persons a transfer of their interest in a mortgage for a 
term of ten years of one half this village on payment of 
13,743 Rupees. The purchase by him of the equity of 
redemption in this village was in March 1866 when- in execu- 
tion of a decree obtained by creditors against Durai Pandien 
[Suit No. 1 of 1859 in the Civil Court of Madura] in his life- 
time [his widow alone being then^ described as his represen- 
tative] his rights and interests in the village were offered 
for sale and Ponnusawmy Tevar became the purchaser. 

Admitting the fact that Ponnusawmy Tevar paid former 
debts and took assignments of the securities, this alone is 
not sujfficient to enable him to claim a charge on the village 
against the plaintiff. 

As to the purchase of the equity of redemption it is not 
shown that the decree in the Suit No. 1 of 1859 differed in 
any respect from the razinamah decrees obtained by other 
creditors, nor is it explained how proceedings in execution 
having been against Durai Pandien^s widow alone as his re- 
presentative the property now in question could be affected. 
Even assuming the decree to have been one whereby the 
claim of the creditors was substantiated, the proceedings in 
execution could not be effectual to pass to the purchaser any 
right or interest in the village. 

The village of Kannariruppu, the equity of redemption 
of which is said to have been purchased in 1866, is stated 
like Yenadi to have been mortgaged at different times to 
persons whose mortgages were afterwards redeemed. The 
evidence in respect of this village does not carry the case in 
support of the charge further than in the case of Yenadi. 

We are of opinion that the appellants have failed as to 
the four villages to shew that they are entitled as purchasers 
or mortgagees to withhold from the respondent the ancestral 
estate which he has inherited. 

We shall affirm the judgment of the Subordinate Judge 

and dismiss the appeal with costs. 

Appeal dismissed ivitk costs. 
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§lpjjtll8te Itttislittiwn^ (a) 

Regular Appeal No. 83 of 1875. 

Bamasahi Chetti and 3 others {Defendants) Appellants. 

Saluckai Te'var alias Oyya TiiWAU..{Plaintiff) Respondent. 

Proceedings against the widow of the deceased mortgagor alone 
in execution of a decree obtained against the mortgagor (the 
widow having merely a right to maintenance) cannot be effectual to 
pass to the purchaser at the sale in execution any right or 
interest in the property mortgaged. 



1875. npHIS was a regular appeal against the decree of the 
~irJ~Io~^ Subordinate Court of Madura in Original Suit No. 89 

V Wl of 1873. 

Mr. 0' Sullivan and Bhashyam Iyengar for the defend- 
ants^ appellants. 

The Advocate General, Mr. Tarrant, Mr. Shephard and 
Sashier for the plaintiff, respondent. 

This appeal and Regular Appeals No. 82 and 84, were 
heard together. For the arguments of Counsel see Regular 
Appeal, No. 82 of 1875.(1) 

The Court delivered the following 

Judgment : — Ramasawmy Chetty and three others are 
the appellants. The suit was brought against them for the 
recovery of Arasanoor and Pappangudy, two villages of 
the Polliaputt of Padamathoor and was in all other res- 
pects like the suit brought by the plaintiff against Ponnu- 
sawmyT6var's representatives. (1) The appellants claimed 
to be mortgagees of these villages and purchasers of the 
equity of redemption. 

These villages with three others were in 1827 mortgag- 
ed to or charged in favor of the father of Bamanadan 
Chetty and Lutchmanan Chetty, and, by a decree of the Sud- 
der Court made in 1839, this charge was established, and the 
amount due in respect of it was ascertained to be 38,820 
Rupees. In 1854 this amount having been in great part 
satisfied, Narrain Chetty, representing the persons above- 
named, obtained a fresh security for the sum of 5,487 Rupees^ 

{a) Present :— Sir W. Morgan, 0. J., and Innes, J. 

(1) Ante p. 155. 
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the baJaiLce tlien remaining due and for ot^er monies alleged 2876. 

.^ ,~. J Nove mber l(k 

to be tnen due from Dorai Fandien. The villages oi Jruvandy xXUbTsF 

and Padamatboor were mortgaged to him for 10 years to . ^-^ ^^^- — 
fiecore the sum of 48>874 Rupees^ being the amount then 
ascertained to be due to kim. 



The two villages now in q;aestiOD were about th<^ same 
time mortgaged for 10 years to Aroona.ehella Ohetty, the 
appellants' father, to secure a sum of Rupees 17,692 said to* 
be due under a decree in a suit lOrigxnal Suit No. 1 of 1852) 
on the file of the Adalut Court of Madura and another de- 
^cee of the Sttbordinate Court. Having obtained a transfer of 
the decrees, an arrangement by way of compromise was 
made to the above effect aod filed in Court. It was there* 
by stipulated ihsBd, Aroonachella Chetty shoald receive the 
usufruct in lieu of interest for the term of mortgage, and 
that on non-payment of the principal sum the amount 
should be recovered " through process of the Court*' froia 
the two villages and the defendants' other property* Ac- 
•cording- to the writt^i statement these villages were, ^^under 
the two rassinamahs filed in the Civil Court on the Srd 
JPebruary I860,'' mortgaged to Ist defendant's father by the 
«aid Oyya T^var alms Gouri Yallabha T6var for Rupees 
1,28,133-13-8. Shortly before the date mentioned an ar*- 
arang^m^it similar to that already iK)ticed was made and 
filed in Court which, after referring to the compromise of 
1854 and to several razinamahs in suits brought in the 
three previous years and ascertaining an amount of 106,928 

Rupees to be due for principal and interest, provided for an 
extension of the mortgage term for 3 years. In the event 
{it was stipulated) '' of any oftstruction at'any time hence- 
forward as to the enjoyment of the two villages under 
mortgage.^' AroonacheUa Chetty was declared entitled to 
recover " by means of a precept of the Court the principal 
«nd interest on the responsibility of the villages and of the 
defendants' other property.^ 



» 



About the same time another Uke arrangement woi^ 

ittade land-filed relafting to a sum of 21^2Q& Rupees. 

21 
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1876. Under these arranGrementB Aroonachella Chetti was 

'ILA, No. 88 Gi^titled^ subject to an adjustment of accounts under Kegula- 

^^^^^' tion XXXIV of 1802, Section 9, to hold the village during 

the mortgi^, and under a practice then prevailing process 

of execution would have been issued on his application against 

the village^ and against the debtors' other property. 

The appellants also claim to be purchasers (in the name 
of Bamiengar, the 4th appellant) of the villages at a sale in 
execution of a decree obtained in 1866 hj one Meenacbi 
Ammal against Yellai Nachiar alias Karaka Nachiar the 
widow of Durai Pandien. 

The plaintiff in that suit had obtained in 1859 a decree 
by consent or after compromise against Durai Pandien for a 
balance of 870 Rupees due on account of a bond given for 
1,559 Rupees. The terms of the compromise provided for 
a payment of this sum in two months, and on failure for the 
levy of the amount by Court precept from all the resources 
of the defendants' Zemindary. 

Five years after her husband's death a suit was brought 
against Yellai Nachiar for 2,358 Rupees said to be due under 
this compromise, and the defendant not appearing, the Court 
gave a decree for the amount. In the judgment though not 
in the decree the defendant is described as the legal represen- 
tative of Durai Pandien. In execution of this decree, the 
right, title and interest of Vellai Nachiar, the widow of the 
deceased Zemindar Durai Pandien, in the village was sold to 
the appellants. 

As upon Durai Pandien's death his widow, beyond her 
right to maintenance, derived no interest in the {Property and 
in regard to it was not her husband's representative, it cannot^ 
we conceivQ, be held that by this sale any further right 
passed to the appellants. Whatever claim they may now 
have must rest upon the mortgage title advanced by iliem. 
In support of this we have at the most evidence of sums 
advanced to the late proprietor and secured in the maimer 
we have stated. So far as the advances made by Aroona- 
ic^lla Chetty or his father can be traced they may be 
regarded as advances made to Durai Faadien, The profits 
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of the villages were adequate to the discharge of encum- 1875. 
br^ices of an earlier date* DttraiPaadien was not authorized "XXi^TsS 
to sell the estate^ or to raise money^ or incur debts for his — ^^^^^* 
own extravagant purposes and without limit. Notwith- 
standing the long delay on the plaintiff's part he is entitled 
to require from the defendants further evidence than they 
have given in support of their charge^ and^ in the absence of 
of such evidence^ we hold that the Court below has rightly 
decided that the plaintiff was entitled to a decree. 

This appeal will be dismissed with costs. 

Appeal dismissed with eosts^ 



Regular Appeal No. 84 of 1875* 
KosALA Bama Pillai and s,nother... (Defendants). Appellants. 
Saluckai Tb ' var alias Otta Tb Var. {Plaintiff) . Respondent. 

Debts undertaken by the holder of an ancestral and impartible 
Polliapat in respect of decrees obtained against his mother cannot by 
snch undertaking become a charge upon villages forming part of the 
estate. 

Kazinamah arrangements not made decrees of Court but irregu- 
larly acted upon as if they had been so made do not alone substan- 
tiate advances alleged to have been made. 

187& 

THIS was a regular appeal against the decree of the Subor- j^ovember lo. 
dinate Court of Madura in Original Suit No. 107 of 1 873. B. A. No. 84 

Q/ 1875. 

Mr. (y Sullivan and Bhashyamb Iyengar for the defend- 
ants^ appellants. 

The Advocate General, Mr. Tarrant^ and Mr. 8h&pha/rdj 
for the plaintiff respondent. 

This Appeal and Regular Appeals, Nos. 82 and 83 were 
Heard together. For the arguments of Counsel-see Regular 
Appeal No. 82 of 1875.(1) 

The Court delivered the foflowing 

JuDGHSNT :— Kosala Rama Pillai and YasudSva Pillai^ 
who are the appellants in Regular Appeal No. 84 of 1875 

(a) Present : — Sir W. Morgan, C. J., and Innes» J. 

(1) ^n<ep.l55i 
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Nov^!^ 10 P*^'*^^**®^ *^© village of Kanakkangadi, one of tke villages 
JR. A. No. 84 of the PoUiaput of Padamathoor, from oae Fisclier on 7tk 
■ V^^^^- ■ September 1864- 

In their written statement they merely mention the 
fact of purchase. The have not either in allegation or in 
evidence put forward anything in the natare of a defence to 
the effect that they are hwidfide purchasers without notice 
for a valuable consideration, although the faict that Fischer 
received from them the puBchase money mentioned is not 
disputed. 

The appellants must wa think be regarded as occupying 
the place of Fischer, and it is necessary to ascertain what 
his position was before the sale by him. 

His title commenced in 1854 when three compromise 
arrangementii of the kind already described, were filed in 
Court on behalf of himself and the late proprietor of Pada- 
mathoor purporting to charge for Fischer's security different 
portions of the village. These all bore date the 17th day 
of October 1854, and were respectively made to secure pay- 
ment of the sums of Rupees 7,000, 6,750 and 3,250, the two 
latter sums being due to Fischer for money lent. 

Under these rasdnamah deerees, Fischer entered into 
{>08Bes6ion which he was entitled to do by the terms of the 
iarrangements according to which a power of sale (by Court 
process) was given to him on non-payment of the money after 
4 years. On the expiration of this time Fisher caused the 
village to be sold in execution of the decrees. 

The debt for ^,000 Rupees to which the first of these 
decrees relates arose thus — 

Fischer obtained by purchase and transfer from the 
plaintiff in an old suit (which had been decided by the Sudder 
Court ultimately, the appeal being then numbered 23 of 1844) 
a decree for a sum of 3,910 Rupees whidi with int^est is 
i)omputed at the time of the compromise to amount to 7,000 
Rupees. This suit was brought against Yijayalakshmi 
Nachiar the mother of the late proprietor of Pad^mathoor 
who had, according to the recital in the compromise of 1854^ 
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undertaken to pay the " transfer plaintifE" Fischer the sum 1^5. 

of 7,000 Rupees then ascertained to be due. . jz. a. No. 84 

0/1875. 
In regard to this decree Fischer as the transf erree must 

be considered as in effect the holder of the decree in the 

Qame sense and with the same right as the original plaintiff, 

except in so far as the arrangement of 1S54 may have 

strengthened his claim. 

Upon these three decrees process of execution having 
issued on the application of Fischer in January 1869, the 
right, title and interest of Durai Pandien in the property 
was attached and sold, Fischer himself becoming the purcha- 
ser. It is upon, the title thus obtained by Fischer that the 
appellants rely. No evidence was adduced by them to 
show under what circumstances Fischer's advances were 
made. The facts that the advances were made and that 

they were secured by the razinamah decrees are alone relied 
on, and they are insufficient to support the charge. The 
debt undertaken by Durai Pandien in respect of the decree 
obtained against his mother could not by such undertaking 
become a charge upon the village. The subsequent pur- 
chase by Fischer himself in execution of his own decrees we 
t5onceive in no way varied or strengthened the claim of 
Fischer against the property* 

No debt or claim affecting the property having been 
«hown, the plaintiff was rightly held to be entitled to a 
decree. We ^hall affirm the judgment and dismiss thig 
appeal with costs. 

Appeal dismissed with costs. 
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yo^La. ^JftUate larisJiittMfti. (a) 

«• C-ifo- ra Referred Case No. 72 of 1875. 

o/ 1876. 

Raicanjbh Naidoo Plaintiffl 

RuNGiAH Naidoo BefendanL 

A judge appointed under Section 3 of Act X of 1870, to perform 
the functions of a judge under the said Act genendly within the 
local limits of the ordinary original jurisdiction of the High Court, 
has no power to award costs in respect of proceedings under Section 
39, Part IV of the Act. 

npHIS was a case referred for the opinion of the High Court 
-■- under Section 55, Act IX of 1850 by Mr. T. M. Basteed, 
the 1st Judge of the Madras Court of Small Causes in Suit 
No. 20535 of 1875. 

No Counsel were instructed. 

The Court deUyered the following 

JuDGHBNT : — ^The question suhmitted is whether the 
Judge appointed under Section 8 of Act X of 1870 to per- 
form the functions of a Judge under the said Act generally 
within the local limits of the ordinary original jurisdiction 
of the High Court has power under the Act or otherwise to 
award costs in respect of proceedings had before him under 
Section 39^ Part lY (apportionment of compensation) at the 
Act. 

The High Court (a majority) is of opinion that the 
Judge has not power to award costs in the case stated. 

The jurisdiction being of a special nature and exercised 

under a special enactment must be strictly confined within 

the limits given by the statute. 

. ♦ 

(a) Present— Sir W. Morgan, C. J., and Innes, Keman and 

Kindersley, J. J. 
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^ripal larisMttijw. (a) 

Ori^nal Suit No. 196 o/1875. 

The Sbnnay Poobasay Hindu Jananoo- 

KOOLA NiDHi (Lirmted) Plaintiff, 

Thayae Ammal : Defendant. 

m 

A Society, which came into existence after Act X of 1866, bat 
was not registered, until some time afterwards, under the provisions 
of that Act sued by some of its of&cers to recover debts arising out 
of transactions entered into before Registration, 

Held, that such Society could not recover in the suits in their 
present form, as it was not, before B«gistration, an Association 
authorized to sue in the name of an of&cer. 

fPHE plaintiff Nidi or Fund, by its President, Secretary, 1875. 

**• Treasurer and Law Agent, sued the defendant, a subseri- q^q^J^ x^k 

ber to the said fund, for recovery of Rupees 1,080-10-6 o/i875. 

balance of principal and interest due up to the 15th April 

1875 j interest OD rupees 900 and rupees 300, respectively, 

fi»om the 16th April 1875 to date of payment at annas 8-4 

picejper cent, per mensem according to Rules 15 and 18 of 

the Fund ; and costs. The plaint prayed that, in default, the 

house and ground No. 32, Vurdier Street, Peddoo Naick's 

Pettah, in the Black Town of Madras, be sold, and the sale 

proceeds applied so far as they extend towards the payment 

of the said loan. 

The plaint alleged that on the 18th February 1872, 
the defendant borrowed and received from the Managing 
Committee of the said Fund the sum of Rupees 900 and 
executed a mortgage of the said house and ground No. 32, 
Vurdier Street, Peddoo Naick^s Pettah, in the Black Town 
of. Madras aa a security for there-payment of the said 
Rupees 900, interest thereon at annas 8 and pice 4 per cent, 
per mensem, and the defendant's monthly subscription of 
Rupees 12 which was to go towards the payment of the 
principal according to the Rules of the Fund. 

The defendant borrowed and received a further sum of 
Rupees 300 on the 3rd March 1872 and executed a Promis- 
sory Note in favor of plaintiff or order on demand. The 
said Promissory Note provided for the payment of interest 
at the rate of annas 8 pice 4 per cent, per mensem, 

{a) Frefiient :— Innee, J. 
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1875. The defendant ib in posaeasion of the premises as te* 

Q g^ yp 195 nant under a Tamil rental agreement eatcated on the 18th 
^ ^^^^' Pebruary 1872 providing for the payment of Rupees 6-4-0 
monthly before the 20th day of each month* 

The defendant having paid only Rupees 590-8-1 on 
account of her debt^ this suit is brought for the recovery of 
the balance. 

The defendant alleged that she dealt with the Hindu 
Jananookoola Nidhi established in 1869^ but whicli was 
never registered under Act X of 1866, and which no longer 
exists. She denied that she dealt with the Fund re- 
presented by the plaintiffs. She pleaded, among other 
things, that the Nidhi established in 1869 not having been 
registered is incapable of suing ; that she did not receive 
the whole of the consideration meDtioned in the mortgage 
and the Promissory Note ; that she has paid her subscrip- 
tions and interest mentioned in the mortgage in full as well 
as the principal and interest in the Promissory Note ; that 
the claim on the said Note is barred. 

On the 22nd July 1875, the Mr. Justioe Keman settled 
the following amongst other issues : — 

" Whether plaintiffs are competent to sue, the Company 
not having been registered at the date of the mortgage and 

Promissory Note V* 

Balajee Bern, Vakil for the plaintiffs. 

Q-ummnirti Iyer and Kristnasavrmy Ghetty, Vakils for 

the defendant. 

Our. adv. vnU. 

This case and Original Suit No. Wl of 1875 (next case) 

were heard together. The judgment of the Court upon 

|)oth suits will be found at page 195. 



Original Suit No. 197 of 1875. 

The Sennat Poorasay Hindu Jana- 
nookoola Nidhi {Limited) Plaintiff. 

Bamanjiah and another. ... .... ... ^Defendants^ 

The plaintiffs sued as the President^ Secretory^ Tpea* 
surer and Law Agent of the Nidhi or fund for the recovery of 
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Es. 1^569-12-6 '^ being the amount of principal and rent 1876. 
due to the plaintiffs up to 15th April 1875 on a Tamil regis- ^^^^y 
tei'ed Mortgage Bond, and also a rental agreement in writing o/ 1875- 
respectively dated Madras SOth May 1870/' The plaintiffs 
claimed further rent and costs ; and prayed that in default 
of payment the property mentioned in the plaint might be 
sold and the sale proceeds thereof be applied so far as they 
can extend towards the payment of the said debt. 

The defendants pleaded, inter alia, that they were not 
indebted to the plaintiffs ; that their dealings were with the 
Hindu Jananookoola Nidhi established in 1869' which was 
never registered and does not now exist ; and that the said 
Nidhi is incapable of suing as it was not registered under 
Act X of 1866. 

On the 22nd July 1875, the Honorable Mr. Justice 
Keman settled the following amongst other issues : — 

" Whether the piaiiitiffs are competent to sue, the 
.mortgage haying been executed before the date of registra- 
tion of the Company V^ 

Balajee Bow, Vakil for the plaintiffs. 

Ghirumurti Iyer and Kristnasawmy Chetty, Vakils for 
the defendants. 

Our. adv. vuU. 

On the SOth September the Court delivered the 
following judgment. 

Innes, J. — The plaintiff in these cases iu a Society now 
registered under Act X of 1866 but which admittedly came 
into existence after the passing of that Act, ^nd made the 
loans it now seeks to recover some time before it was re- 
gistered under the provisions of the Act. One of the ques- 
tions raised by the defendants in each case is, whether the 
plaintiff is entitled to sue for debts arising out of transao . 
tions so entered into before registration. 

I have taken time to consider the point as it appeared 
to me doubtful whether it could have been intended that 
persons who, like the defendant in each of these two cases, 
were actually members of the Association and had borrowed 

25 
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1876. money of it with a fall knowledge of its position in the eye 

a a^r 197 ^* *^® ^^ should be entitled, after enjoying the advantages 

0/1875. of the loans^ to turn round upon the Association and say, you 

were a legal nullity when you lent me the money and I am 

not bound to pay you. 

The Act no doubt in Section 4 prohibits the formation 
of 3uch an Association unless it is registered under the Act, 
or is formed in pursuance of some other Act or of Letters 
Patent. 

The Act does not deal with the rights and liabilities of 
unregistered Companies except in the eighth part in which 
it provides for their being wound up, and in Section 218 it 
distinctly says that an unregistered Company shall not, 
except in the event of its being wound up be deemed to 
be a Company under this Act, and then only to the extent 
provi.ded by this part of the Act. 

Now, the course prescribed by Act X of 1866 is the 
only mode by which a Society of this kind and number- 
ing more than 20 members can in British India assume 
a corporate status and capacity, and, until it has taken that 
coarse it is simply a number of people associated for 
purposes perfectly legal perhaps, but unprovided with any 
machinery for proceeding at law to recover debts on obliga- 
tions entered into with the officers of the Association on its 
behalf. 

In the present cases the officers of the non registered 
Association who sue are the very persons in whose presence 
on behalf of the Association Ihe loans were contracted and 
who continuQ to hold the same offices as they tiben did. 
Section 280 of the Act, which was appealed to by the Vakil 
for the plaintiff, is a section of Part YII of the Act and has 
exclusive reference to Companies in existence at the time 
of the commencement of the Act, and Section 224 most be 
read with Section 223 which applies to Companies required 
to register by any Act repealed by Act X of 1866, and 
certainly there is nothing in the Act to suggest that subse- 
quent Registration can supply that active legal capacity in 
regard to obligations entered into prior to Registration which 
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the Act withholds from such an Association while unregis- 1S76. 

.J S^temher 30 . 

*®^®"- O. 8. No, 197 

of 1875. 



Then, apart from the Act, is the plaintiff otherwise in 
a position to recover in either of these suits ? 

In the Industrial and Provident Societies Act 1862 
(25 and 26 Vic, c. 87) which provides for the Registrar 
tion under it not only of Societies already registered under 
prior enactments but also of any societies of the like na- 
ture that may be newly formed, it is provided further that 
the certificate of Registration shall vest in the society all the 
property that may at the time be vested in any person in 
trust for the society and in the Queensbury Industrial Society 
V. Pickl68{l) it was held that property included debts due^ 
and that this provision so effectually passed the right to rer 
cover the debts due to the Society from the Trustees appoint* 
ed prior to Registration to the society itself that the Society 
could sae in its corporate name for debts due to it prior to 
Registration, but that the Trustees could not sue. Such 
Associations had found it necessary to vest their property 
in Trustees in consequence of the extreme inconvenience 
which otherwise attended the conduct of suits for the re- 
covery of debts due to them. This inconvenience ceased 
when they became corporate bodies and could sue in their 
corporate name and had no longer to make every member 
of the Association a party to each legal proceeding. Ko 
similar provision is to be found in the Indian Companies Act, 
and it would therefore seem that Trustees in whom the pro- 
perty of legally formed Associations were vested before re- 
gistration might sue after registration for debts previously 
accrued due to the Association. 

But the persons who are plaintiffs in the present suits 
were not constituted Trustees. They were, apparently, 
inerely delegated by the Society to conduct some of its ^ 

affairs. None of its property is vested in them, and these 
obligations in their names are, on the face of them, due to 
the Association itself as it existed prior to registration, and 
(1) 35 L. J.; Ex., p. 1, s. c. L, B., 1 Ex., p. 1. 



108 MADBAS HIO« COUBT BKPOBTS. 

o .^®?^' •/^ tKs is not sucii an Association brforeReMtration as is autto- 
o. S.r/r^n97 rized to sue in the name of an officer. 

• — No doubt legal disabilities do not always avoid con- 
tracts by persons labouring under a disability^ as a man 
may recover on a contract wbich, as an infant^ lie entered 
into with another. But in such a case there is a person to 
the contract though he be labouring under a disability. 
There is merely a want of capacity. In the case of this 
Association formed subsequent to the passing of Aet X of 
1S62 there is^ for the purpose of contracting^ neither the 
status of person nor that of capacity^ for the law forbids its 
existence as an Association. 

Whether by joining all the individuals who were mem- 
bers of the Association at the date of these contracts or the 
survivors of those persons or under any other form of suit, 
the Association could sue for recovery of their debts it is 
unnecessary now to determine. It is sufficient to say that 
they cannot recover in the suits in their present form. 
These suits will, therefore, be dismissed but without costs. 

Suits dismissed. 



©riginal %mi)sk\mAci) 

Original Suit No. 214 of 1875, 

The Puesbwaulkum Hindu Janobacaba 'Stdbi.,, Plaintiff. 
Nabataka Achabby and another Defendants. 

Section 16 of Act X of 1866, does not refer to obligations con« 
tracted with a Company in QcconlanGe with the purposes of its for- 
mation other than those directly implied by the Articles of Associa- 
tion. 

Section 208 of the Act has no application to Companies formed 
but not registered after the Act came into force. 

THE Plaintiff Association sued^ by its President^ Agent, 
and Secretary, for recovery of Rs. 273-4-2 being the 
0, 8. No, 214 amount of principal and balance of interest up to the 81st 
— ^^ ^^^^' > March 1875, due in respect of a Tamil Mortgage Bond for 
the sum of Rs, 172, dated the 29th June 1871, and a Tamil 
Promissory Note payable on demand, dated the 80th De- 
cember 1870, for the sum of Rs. 28 respectively executed 

(a) Present: — Jnnea,J, 
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by the defendants in plaintiff^s favor. The said Mortgage 1876. 
Bond^ and Promissory Note bore interest at 9 per cent, per q ^ y^ 2i4 
annum. The plaintiffs sought farther interest at 12 per cent. o/i876. 
per ann/um from the 1st April 1875^ till payment; and 
prayed that^ in default of payment, certain property men- 
tioned in the plaint might be sold, and the sale proceeds 
applied so far as they may extend towards the payment of 
the debts. 

The defendants pleaded that they were not indebted, 
and alleged, inter alia, that the Fund, represented by the 
plaintiffs was incapable of suing as it had not been registered 
under Act X of 1866 at the date of the Mortgage and 
Promissory Note ; and the claim, if any, on the latter in- 
strument is barred by the Law of Limitation. 

On the 30th July 1875 the following, among other 
issues, was settled by Mr. Justice Keman : — 

"Whether the plaintiffs are entitled to sue on the 
mortgage and note in the pleadings mentioned, the same 
having been given previous to the date of Registration of the 
Company V 

Buthnavalu Moodeliar, Vakil for the plaintiffs. 

Gurumv/rti Iyer and Kristnasawmy Ghetty, Vakils for the 
defendants. 

Cur. ad, vult. 

On the 1st February 1876 the Court delivered the fol- 
lowing judgment :— 

Innes, J. — ^This case is similar to cases 196 and 197 of 
1875 in which I gave judgment on the 30th September 
1875 (1). I was asked however, to consider the bearing 
of Section 16 of the Companies^ Act of 1866, upon the ques- 
tion of the right of the plaintiff to recover. I have accord- 
ingly considered that section carefully. I do not think that 
it refers to obligations contracted with the Company in ac- 
cordance with the purpose of its formation other than those 
directly implied by the Articles of Association. 

(1) Beported ante p. p. 193 and 194. 
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1876. The words are '^ where registered^ they shall bind the 

67 8. yb. 214 C/Oi^ptuiy Ai^^ the members thereof to the same extent as if 
of 1876. Q|^]| member had sabscribed his name thereto^ and there 
w^re in such articles oontained a coyenant on the part of 
himself , his heirs^ executors^ and administrators^ to 
conform to all the regulations contained in sach articles^ 
subject to the provisions of this Act. All monies payable 
by any member to the Company, in pursuance of the condi- 
tions and regulations of the Company, or any of such condi- 
tions or regulations, shall be deemed to be a debt due from 
such member to the Company.^' 

I do not think that these words refer to obligations 
contracted subsequently to the signing of the articles and 
not arising directly out of them. It appears to me to refer 
to the agreements directly entered into by, or to be implied 
from, those articles, such as to the amount of contribution 
per share, payments of calls, and so on: Obligations in 
fact which become so by the very fact of signing the arti- 
cles. It cannot, I think, be intended to embrace debts 
subsequently incurred to the Company while unregistered. 
Such debts cannot be properly considered to come within 
the terms '' all monies payable to the Company in pursuance 
of the conditions and regulations of the Company,'^ They are 
rather payable in pursuance of contracts or other obliga- 
tions. It may be that these are entered into " in pursuance 
of the conditions and regulations of the Company,^' but the 
language used does not seem to warrant its application to 
money not directly payable under the conditions and regn* 
lations of the Company. 

In the cases referred to as lately disposed of (196 and 
197) (1)1 have not assigned my reasons for the view I took 
in disposing of those suits, that Section 208 of the Act had 
no application to Companies formed but not registered after 
the Act came into force. Whether it so applies or not de- 
pends upon Section 194<. 

Now this section includes the following Companies :— « 

(1) Reported ante p. p. 193 and 194. 
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1 . Every Company existing at the time of the com- 1876. 
mencement of the Act, inclading any Company registered q ^g No 2U 
under the former Acts. o/i87G. 

2. Any Company faj hereafter formed in pursuance 

of Act of Parliament, or Act of the Governor 
General other than this Act or of Letters Patent ; or, 

(bj being otherwise duly constituted by law and con- 
sisting of seven or more members. 

Now, unless the words " being otherwise duly constitut- 
ed by law and consisting of seven or more members" can 
include such Companies as the one seeking to recover in this 
suit, the section cannot possibly apply to it. Now, I think, 
the language must refer to Companies constituted in accord- 
ance with some existing or future provision of the law other 
than the Act, and being therefore legal as Societies irres- 
pective of Begistration under the Act, but Section 4L of the 
Act illegallizes such Companies as the present unless they 
are Begistered, and until Eegistration they cannot be said to 
'^ be duly constituted by law.*' 

Section 194 therefore does not appear to apply to the 
Company now suing, and, consequently. Section 208 is also 
inapplicable. This part of the Act (Part VII) admits existing 
Companies, and certain Companies whose constitution is legal, 
to the advantages of the Act by the process of Begistration 
— ^while the 1st Part of the Act is that which applies to the 
Begistration of such Companies as are formed under the 
Act above and are not legally constituted irrespective of 
Begistration. I express this opinion, however, with diffi- 
dence, as I am informed that Original Suit 460 of 1873(1) 
was decided by Mr. Justice Holloway in favor of plaintiff, 
the case being precisely on all all fours with the case now 
before me. 

Holding the opinions I have expressed, I must dismiss 
the suit with costs^ 

Suit dismissed with costs. 

(1) Not reported. 
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Acts XVII and XVIII, Vict., 

C. 104, S. 243. 
See Act I of 1859, S, 8*, Cl; 5. 

Act I ot 1859. 

[Merchant Shipping AcLj 

The Merchant Shipping Act 
1854, 17 and 18 Vict. C. 4, 
has no application to British 
India,- the Act applicable 
to cases of continued wilful 
disobedience of lawful com- 
mands by sailors is Act 
No. 1 of 1859, S. 83, CI. 5. 

In re the petition of William 
John Beardon, 
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85 



Act IX OF 1861. 
[Civil Court Procedure. — Minors.'] 
See JuBifirorcTioN. 

Act& XXIV and XXV, Vict. 

C. 104. 
{Charter of 1866.) S. 12r. 

See Practice. 

Act VIII OF 1865. 
[Madras.'] 
See Madras Act VIII of 1865. 



Act X OF 1866. 



Page. 



[Companies Ad.] 

1. — A Society w£ich came 
into existence after Act X 
of 1866, but was not regis- 
tered until some time 
afterwards, under the pro- 
visions of that Act, sued by 
some of its officers to re-- 
cover debts arising out of 
transactions entisred into 
before Registration. Hetd 
that such Society could not, 
recover ih the suits in their 
present form, as it was not^ 
before Registration, an 
Association authorised to 
sue in the name of an offi:- 
cer. 

The Jananoo'koola Nidhi v. 
Thayair Ammall ... .,. 193 

The Jananoohoola Nidhi v. 
Eamanjia;h 194 



2.— Section 16 of Act X of 
1866, -does not refer to ob- 
ligadons eontracted with a 
Company, in accordance 
with the purpose of its for- 
mation other than those 
directly implied by the 

26 
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pAas. 
Articles of Association. 
Section 208 of the Act has 
no application to Compani- 
es formed but not regis- 
tered after the Act came 
into force. 

The Janohacara Nidhi v. Na- 
ray ana Acharry • 198 

Act IX OP 1867. 
[Madras."] 
See Madras Act IX op 1867. 

Act X op 1870. 
[Land Acquisition Act,'] 

See Appeal. 
Costs. 

Act IX op 1871. 
[Limitation Acti\ 
See Limitation. 

Adoption. 
See Inheritance. 

Adultery. 
See Maintenance, 

Agreement. 
See Arbitration. 
Contract. 
Mortgage. 

« 

Alienation. 

1, — A long course of deci- 
sions in this Presidency re- 
cognise the right of a co- 
parcener to dispose of his 
interest in the joint family 
property before partition: 
a co-parcener cannot^ how- 
ever, before partition, con- 
vey away as his interest 
any specific portion of the 
joint property. 



Page. 
In a suit by an adopted son 
to set aside a Will made 
by his adoptive father dis- 
posing of immovable ances- 
tral property; Seld, that 
the Will was of no effect 
as a valid devise of pro- 
perty. At the moment of 
death the right of survivor- 
ship, was in conflict with 
the right by devise. Then 
the title, by survivorship 
being the prior title, took 
precedence to the exclusion 
of that by devise. 

Vitla Butten v. Tamenamma. 6 

2— The person in whose fa- 
vour a conveyance is made 
of a co-parcener's interest 
takes what may, on a par- 
tition, be found to be the 
interest of the coparcener. 
What he so takes is, at the 
moment of taking, and, 
until ascertained and ser- 
ved, subject to the same 
fluctuations as it would be 
subject to, if it continued 
to subsist as the interest of 
the co-parcener. 

Vitla Butten v. Tamenamma. 

See Belinquishment. 

Will. 

Appeal, 

1. — No appeal, lies to the 
High Court from a decision 
apportioning compensation 
by a judicial officer ap- 
pointed to perform the func- 
tions of a Judge within 
the Town of Madras undOT 
Act X of 1870, the Land 
Acquisition Act. 

Aroonachella Oramany v. Vel- 
liappa Oramany 



12 



• • • 



«■ • 



103 




INDEX TO THE .PRINCIPAL MATTERS. 



205 



Page. 
2. — ^An appellant cannot de- 
feat a suit by an objection 
to plaintiEPs right to sue 
brought forward for the 
first time in the appeal. 

Pareydsamiv.SaltbchaiTevar. 157 

See Madras Act VIII of 1865. 

Practice. 

Appointment. 
See Endowment. 



Arbitration. 



an 



An agreement to refer 
existing dispute to arbi- 
tration is as binding and 
capable of enforcement as 
any other lawful contract ; 
and a submission of such 
a dispute to arbitration 
once made is not^ without 
just and sufficient cause^ 
revocable. 

Nagcbsa/wmy Naick v. Runga" 
sawmy Naick 

Abbanoements. 
See '' Razinamah Decree.*' 

Abbbabs of Salaby. 
See Limitation. 

^uLRBEST* 

See False Arrest. 

Award. 

Bights arising under an award 
are on the same footing ad 
other rights except in so far 
as the legislature has other- 
wise" provided ; and the 
provision in the Civil Pro- 
cedure Code, enabling a 
summary enforcement of 
such rights, contains 
nothing indicating an in- 
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Page, 
tention to bar the ordinary 
remedy by suit where an 
application for the sum- 
mary enforcement has been 
made and refused. 

Kota Seetamma v. Kollipurla 
Soobbiah .•• ... ... 81 



Burden of Proof. 
See Dbclaeatort Suit. 

Certificate of Sale. 
See Madras Act VIII of 1865^ 

Charity. 
See Endowment. 

" Childless Widow'\ 

Does not mean that the wo- 
man is childless^ but that 
her husband is. 

Vitla BuUen v. Yamenamma, 

Company, 
See Act X of 1866. 

Contract. 

Even where formalities in the 
embodiment of contracts are 
at the option of the parties^ 
there may be a concluded 
binding contract^ although 
there is an intention to put 
its terms into a more for- 
mal shape. The existence 
of such intention is evi- 
dence that neither party 
was to be bound until the in- 
tended formalities have been 
complied with. But when 
a sale^ so as to pass an in- 
terest, requufes certain for- 
mal steps, and nothing 
turns upon the intention of 
the parties, no inference 
against a concluded agree- 
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ment can be drawn from 
the non^completion of for- 
maKties which are not of 
their selection. 

The parties to a snit executed 
a written agreement, whidi 
'was duly registered, wtere- 
hj the plaintiff agreed to 
accept the property of the 
defendant, specified in the 
agreement, in adjustment 
of the said suit. The agree- 
ment was not recorded nur 
der Section 98, Act VIII 
of 1 859. Plaintiff proceed- 
ed with his suit, obtain- 
ed a decree, and sold the 
property ;mentioned in the 
agreement in execution of 
the said decree. Tlie sale 
proceeds being insufficient 
to satisfy the decree, other 
property belonging to the 
defendant was attached and 
sold for Bfi. 23,360. In a 
suit for damages brought 
by the defendant: — Heldj 
that the agreements to with- 
draw the previous suit and 
to accept the properties of 
the present plaintiflf in dis^- 
charge of the claim were 
concluded agreements, and 
that, therefore, present 
plaintiff was entitled with 
interest, to the sum which 
property, not mentioned in 
the agreement, fetched at 
the sale under the decree 
obtained by the defendant. 

Thota Vencatachellaeami CheU 
Har V. Kristnasawmy Iyer. 1 

CosTS^ 

A judge appointed under 
Section 3 of Act X of 
1870, ttf perform the func- 
tions of a judge under the 



Page. 
said Act generally witiiin 
the local limits of the ordi- 
nary original jurisdiction 
of dbe High Court has no 
power to award costs in re- 
spect of proceedings under 
Section 39^ Par* IV of the 
Act. ... -.- ••• 1^2 
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Damages. 

See Malicious Prosecution. 

Daughter. 
See Inheritance. 

Declaratosy Suit. 

He who seeks a declaration of 
matters not necessary to 
the immediate relief sought 
must sustain the burden of 
making out the abstract 
proposition which he has 
volunteered to support, and 
it will even then be a matter 
for the discretion of the 
Court, not to be lightly 
exercised, whether it will 
undertake the solution of 
the problenu 

Suit brought for a declaration 
of title to a considerable 
tract of country on account 
of a trespass committed by 
defendant o^n a particular 
hill. Held, that as to that 
particular lull, the plaintiffs 
claim was sustainable, and 
that that disposed of the 
only question which it was 
necessary to decide. 

Kumholen Kutty v. TMru* 
mulpad 
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Decree. 
See '^ Bazinamah decrees.. 



Devise. 
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See Will. 
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Discretion. 
See Act IX of 1867. 



DlSOJiBDIENCE OP LaWFUL COM- 
MANDS, 

See Act I of 1859. 

District Court. 
See Jurisdiction. 

Distress for Rent. 

The right to distrain for rent 
in arrear has always to some 
extent existed and been re- 
cognized in the Presidency 
towns ; and the Acts passed 
since 1847 are distinct de- 
clarations by the Legisla- 
ture made while regulating 
the exercise of the right 
and providing for its exer- 
cise only through the inter- 
vention of a Judge of a 
Court of Small Causes, that 
the right itself, subject to 
.the restriction, is general 
and that ^^any person claim- 
ing to be entitled to arrears 
of rent of any house or pre- 
mises^' in a Presidency town 
is authorized to apply for 
the issue of a Distress 
Warrant. 

Mohun Sing v. Kareem Oonis- 
sa iBegum ... ... ... 57 

Division. 

Evidence of some separation 
in residence, separate trans- 
action of affairs in certain 
instances, and acquisition 
of the property in dispute 
by plaintiff, all occurring in 
recent years, are not suflBi- 
cient to prove division. 

Whei« the joint Hindu fami- 
ly derived considerable pro* 



Page. 
perty from an ancestor after 
whose death these members 
of the family lived long 
together, the purchases of 
the property in dispute by 
the plaintiff, could not be 
treated as his separate ac- 
quisitions made from the 
money which had come to 
him with his wife, and by 
means of funds arising from 
that money. 

Kristnappa Chetty v. Rama- 
sawmy Iyer. 25 



Endowment. 

A plaintiff must succeed, if 
at all, upon the strength 
of his own title and not by 
the infirmity of his oppo- 
nent's. 

Where property has been de- 
voted exclusively to reli- 
gious and charitable pur- 
poses, the determination of 
the question of succession 
depend^ upon the rules 
which the founder of the 
endowment may have esta- 
blished, whether such rules 
are defined by writing or 
are to be inferred from evi- 
dence of usage. 

Where, so far as the will of 
the founder can be ascer- 
tained from the usage of 
former days, it seemed to 
authorize a mode of suc- 
cession originating in an 
appointment by the in- 
cumbent of a successor, 
the dourt would not be 
authorized to find in favor 
of any rule of succession 
by primogeniture solely 
from the circumstance that 
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the persons appointed were 
usually the eldest sons. 

Rahumhdla Sahib v. Mahom^ 
ined Akbar Sahib 63 

EsTOPPBIi. 

Defendants appeared in the 
French Court at Mah6^ de- 
fended a Buit^ and made no 
objection to the jurisdic* 
tion. In a suit upon the 
decree of the said Courts 
defendants pleaded want of 
jurisdiction. Heldj that a 
man who has thus taken 
the chances of a judgment 
in his favor which would, 
if obtained, have relieved 
him from all liability, is 
equitably estopped from 
afterwards pleading want 
of jurisdiction. 

Kandoth Mammi v. N. Abdu 
Kalandan ,»» ... ... 14 

Execution. 
See Sale in Execution. 

False Abrest. 

Where a wrong person is ar- 
rested and imprisoned un- 
der a decree to which he 
was no party, the person 
setting the Court in motion 
is not liable for such arrest 
and imprisonment if he did 
not ob1»in the process frau- 
dulently or improperly. 

Bheema Charluv. BontiMurti, 37 

Gift inter vivos. 
See Will. 

GUARDUN. 

See Jurisdiction. 
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Hindu Law. 
See Inheritance. 



Hypothecation Bond. 
See Limitation. 

Illegitimate Sons. 
See Inheritance. 

Inheritance. 

1. — A sister may succeed to 
her brother and sue for the 
recovery of property un- 
lawfully alienated by their 
mother which the latter 
inherited on the death of 
her son. 

Kutti Ammal v. BadaJcristna 
Aiyan ... ... ... 88 

2. — ^An inheritance having 
once vested cannot be de- 
feated and divested by an 
adoption. 

AnnaTTtah v. Mabbu Bali 
Reddy ... ••• ... 108 

3.— Illegitimate sons are ex- 
cluded by the Hindu Law 
from inheriting when the 
intercourse between their 
parents, was in violation of, 
or forbidden by, law. 

Vencatachella Chefty v. Far- 
vatham ... ,.. ... 134r 

Issues. 

The issues should raise mat- 
ters fairly in controversy 
between the parties even 
though the pleadings may 
be defectively drawn. 

Cannammal Aiyar v. Btrnga' 
samy Singapulliar ... 114 

Istimrar Sunnud. 

The effect of the Istimrar 
Sunnud is to ascertain and 
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limit the demand of the 
Goyemment for reyenue 
and to recognize and con- 
firm^ subject to this^ the 
proprietary rights already 
in existeQce. 

Cannammal Aiyar v. Runga" 
gamy 8ingapulliar ... 114 

Jurisdiction. 

A testamentary gaardian ap- 
plied to the District Conrt 
for permission to remove 
his wards for the purpose 
of having them educated. 
Held, that as the guardian 
derived his authority from 
the will o£ the minors' 
father^ and did not come 
within the meaning of the 
Begulations and Acts previ- 
ous to Act IX of 1861, 
he could not thus apply to 
the District Court. 

Stree Sashadiy Aiy angary, Pe- 
ria NateJUar 94 

Land Acquisition Act. 
See Appeal. 

Legal Principles. 

Should be followed to their 
logical conclusions, but 
where an exceptional law 
is introduced, such as that 
of Wills among Hindus, it 
shouldnotbe carried further 
than the anomaly intro- 
duced requires. 

Gooroova Butten v. Narradn- 
samy Buiten • • • [Note] 1 3 

License. 
^e Act IX op 1867, 

Limitation. 

1, — Five years after the dis- 
missal of a pauper suit, from 



Page. 
the decree in which no ap- 
peal had been preferred. Go- 
vernment sought recovery 
of the stamp duty by at- 
tachment and sale of the 
pauper plaintifi^s property. 
Held, that the claim was 
not barred. 

Collector of South Arcot v. 
Thatha Charry ... ... 40 

2. — ^A suit for arrears of a 
monthly payment agreed to 
be made for instructions in 
fencing and wrestlingis not 
governed by the 7th clause 
of the Limitation Act, as 
that clause does not apply 
to the pay of a teacher or 
instructor. 

Pylwan Jar Jean Sahih Vas^ 
thath V. Jenaka Baja Tevar. 87 

3. — Limitation Act No. IX of 
1871, governs applications 
to execute decrees made 
before the Act, and, in 
computing the period of 
limitation, the Act directs' 
the date of the prior appli- 
cation to be taken, and that 
date cannot be altered be- 
cause intermediate pay- 
ments may have been made 
on account of maintenance. 

Naranappa Aiyan v. Nanna 
Ammal ... ... ... 97 



4. — In computing the period 
of limitation, the time dur- 
ing which the judgment 
creditor was prosecuting 
another suit to obtain a re- 
versal of the order dismis^ 
sing his application for ex- 
ecution of decree and for 
attachment of the property 
of the judgment debtor 
cannot be deducted. 
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Provisions in the Limitation 
Act enacted for extending 
the period in certain cases 
where the limitation of suits 
is in question are inappli- 
cable to proceedings in 
execution of decrees. 

Krishna Chetty v. Rami 
CJiettij ... ... ... 99 

5. — A bond whereby the su- 
perstructure of a house ex- 
clusive of the land beneath 
is hypothecated creates an 
interest in immoveable pro- 
perty within the terms of 
the Limitation Act^ the 
apparent intention being 
to mortgage the existing 
house and not merely the 
materials. 

Nardyana Pillay t. Rama- 
sawmy Thavutharan ... 100 

6.— Under Act No. IX of 
1871 deductions can no 
longer be made on account 
of proceedings between the 
decree-holder and third per- 
sons, to remove obstacles to 
the execution of the decree, 
for the present Limita- 
tion Act makes the date of 
application for execution of 
decree the time for which 
the computation must be 
made. 

Mahalahshmi Ammal v. Lak- 
shmi Ammal 150 

See Belinquishmei^t. 

Madras Act IX op 1867. 

[Madras Municipal ActJ] 

The President of the Munici- 
pality has a discretion to 
grant or withhold a license 
under Act IX of 1867, s. 
142. His exercise of that 



Page, 
discretion does not render 
him liable to an action. 

Moonce Ummuh v. The Mwni- 
cipal Commissioners 149 

Madras Act VIII op 1875. 

1. — An appeal under Madras 
Act VIII of 1865 must be 
presented within 30 days 
from the date of the deci- 
sion appealed against. The 
appellant is not required 
to file a copy of such deci- 
sion with his appeal. 

In re Syed Mohidin Husen 
Sahib 's pe tition ... ... 44 

2 . — Certificates of sale issued 
under Sections 35 and 40 of 
Madras Act VIII of 1865 
are not conveyances subject 
to stamp-duty. 

Referred Case No. 2 of 1875. 112 

Maintenance. 

A woman living in adultery 
formed a temporary con- 
nexion with a man by whom 
she had a son. Held, 
that she could not maintain 
a suit for maintenance 
against her paramour, 

Sikki V. Vencatasawmy Ooun- 

Cvc/v... ... ... ... X x'lf 

Malicious Prosecution. 

An action for damages for 
malicious prosecution can 
succeed only if the plaintiff 
shows both malice and the 
absence of reasonable and 
probable cause. 

Moonee Ummah v. The Muni- 
cipal Commissioners 157 

Merchant Shipping Act, 
See Act I or 1859. 
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By the terms of an arrange^ 
mejit entered iAto by the 
plaintiff and defendapts^ a 
pending suit was compro- 
mieed^ and payment of an 
ascertained Pf^tanc^ found 
due by plaintiff was secur- 
ed by the creditors (defen- 
dants) being placed in pos- 
session of plaintiff's land 
for 55 years^ with the right 
of enjoying all the rents 
and profits thereof^ subject 
to the payment of a fixed 
rent, part of which was to 
be paid to the pHinti{F, and 
the remainder to be re- 
tained by the creditors to- 
wards payment of the debt. 
Held, ihat the agreement 
was a mortga^e^ and^ as 
such^ redeemaole on the 
usual terms. 

MasTwok Ameen Suzzada v. 
Mq^rem Beddy 

See SAX'S vs Szeoutiok. 

MUNICIPAUTT, 

See Act IX of 1867. 

Objection. 
See Appeal. 

Pbebzada. 
See Endowment. 

Pleadings. 

See Issues. 

POLLIAPUT. 

!•— An impartible PoUiaput 
held by one member of the 
family descends on a single 
heir as an ancestral estate^ 
the right to which vests, 
on the last hdder^s death 
without issue, in the next 
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collateral, male heir of the 
undivided family in pre- 
ference to the wiaow of the 
de^e^sed. 

Pareyixsami v» Saluekai 

J. 6V(JlfT, •• ,.* ,,k «,| »,, lou 

See Rblinquishment. 

2. — Debts undertaken by the 
the holder of an ancestral ' 
and impartible Polliaput in ' 
respect of decrees obtained 
against his mother cannot 
by such undertaking be- 
come a charge upon vinages 
forming part of the estate. 

Kosala Rama Pillai v. Saluc^ 



kai Teva/r ... 



• • 4 



... 189 



Pbacticb. 



I 



Leave to institute a suit re- 
lating to property out of 
the jurisdiction of the High 
Court as well as pro- 
perty within such jurisdic-* 
tion was refused by one 
Judge on the 30th June 
1874. The same applica-* 
tion, in the same suit, be* 
tween the same parties, re- 
lating to the same property, 
and founded on the same 
cause of action was made 
before another Judge on 
the 15th December 1874, 
and the leave prayed fop 
was granted* 

Held, that the order should 
not have been made, and 
that it should be dischargedt. 

Vythelinga Mvdelly v. Cun* 
dasami Mudelly 21 



President op Municipality. 
See Act IX op 1867, 

Pboop, Burden op 
See Declaratory Suit. 

27 
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Paob. 



PuUCfHASSB. 

See Salb ik Exbcution. 



" B^INAKAH DbCBBBS/' 

1.— Bazmamah arrangements 
not made decrees of Court 
but irregolarly acted apon 
as if they had been so made^ 
do not substantiate advan- 
ces alleged to have been 
made by creditors ; but, 
even if they did, proceed- 
ings in execution against 
the widow of the mort- 
gagor alone as his represen- 
tative cannot be effectual 
to pass to the purchaser, of 
the equity of redemption 
at a sale in the course of 
such proceeding, any 
right or interest in the 
property mortgaged. 

Pareyasamiy.SoLluckaiTevar. 157 

2. — ^Bazinamah arrangements 
not made decrees of Court 
but irregularly acted upon 
as if they had been so made 
do not alone substantiate 
advances alleged to have 
been niade. JSlosala Rama 
Pillai V. Saluekai Teva/r ... 189 

Reqistbation, 
3ee Act X of 1866. 

BELEASBf 

@ee Belinquishment. 

Eeligious Endowment. 
See Endowbeei^t, 

Belinquishment. 

The words '^ We and our off- 
spring shall have no inter- 
est in the saidPolliaput, but 
you alone shall b^Zemin- 
q^x and rule and enjoy the 
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same'' must be construed 
with due regard to the per- 
son using them and the oc- 
casion when they were used. 
Held, that in the present 
case they were not a release, 
by the person using them 
for himself and his heirs, of 
all future rights of succes- 
sion which might accrue to 
them as members of an un- 
divided family. Possession 
under such a relinquish- 
ment was not a new and 
sepcurate acquisition. No 
c|uestion upon the law of 
limitation can arise be- 
tween the different memx- 
bers of the joint family in 
respect of the property 
thus held by a single 
member. An estate so 
possessed, free from pre- 
sent co-parcenary rights La 
others, is not entirely at 
the disposal of the holder 
for his own purposes. The 
possessor has only the 
qualified powers of dispo- 
sition of a member oi a 
joint family, with such fur- 
ther powers, or it may be 
with such restrictions, as 
spring from the peculiar 
character of his ownership^ 
These powers &11 short o£ 
a right of absolute aliepa^ 
tion of the estate. 

Pareyasami r . SalucJcaiTevar 157 

Bent. 
See DiSTBESs fob Bent. 

Salaby of Teachee. 
See Limitation, 

Sale, Cebtificate of 
See Mapbas Act VIII of 1865. 
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Sale in Execution. 



Page. 



• •• 



Proceedings against the 
widow of the deceased 
mortgagor alone in exe- 
cution of a decree obtained 
against the mortgagor (the 
widow having merely a 
right to maintenance) can- 
not be effectual to pass to 
the purchaser at the sale 
in execution any right or 
interest in the property 
mortgaged 

Rdmasami Chetti y. Saluckai 
Tevar 

Seamen. 
See Act I op 1859. 

Sister. 
See Inheritance. 

Small Cause Court. 

1. — ^Where plaintiS^s sheep 
had been attached in satis- 
faction of a decree against 
a third pariy, and the 2nd 
defendant had purchased 
the properly at the Court 
sale : — Held, that a suit 
merely to recover the sheep 
or their value is cognizable 
by a Small Cause Court. 

Boochee Naidoo v. Lutchmee- 
paty Naidoo 

2. — By the terms of the Law, 
the Small Cause Court 



186 



36 
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Judges are authorized to 
reserve questions for the 
opinion of the High Court 
only where they arise in 
suits depending before 
them, and not when doubts 
may occur upon applica- 
tions for the issue of pro- 
cess or warrants. 

Mohun Sing v. Kareem Oonis- 
sa Begum 57 

See Appeal. 

SUJJADA. 

See Endowment. 

SUNNUD. 
See ISTIMRAR SuNNUD. 

Teacher. 
See Limitation. 

Testamentary Guardian. 
See Jurisdiction. 

Widow. 
See Childless Widow. 
Inheritance. 
Sale in Execution. 

Will. 

It is not law that all that a 
Hindu may dispose of inter 
vi/vo8 can be disposed of by 
him by mortuary instru- 
ment. 

Gooroova Butten v. Narrairi' 
samy Butten . . . [Note ... 1 3 



MADRAS fflGfl COURT RtUNGS.- 

Pfoceedingg, 18th January 1875. 

TTPO JT reading a letter, dated the 1 9th December 1874, from the ^874. 
^ Magistrate of Malabat referriDg the Proceeding^ of the 2nd ^(fi^^ry i8. 
tiaas Magistrate, JPalghaut Talook, in Case No. 20 of 1874, as' 
contrary to law; 

The High Court made the following 

KuuNG :— In {his case the defendant was convicted of being 

^ *^® 6wiier of a cow which stmvA/l 

Onthe 10th April 1874, pri- ^^ x> i T , ^^J®^ 

soner's cdw strayed on a Rail- ^^ * Itailway provided with fences 

J^Yi^iT^T^'^'1?^!* *?"^-^'' suitable for the exclusion of cattle. 
tnei3tn June folio wixu;, Go- «, vai^i-xw, 

vernment published Rtkfes lin'- ^^ Offence punishable binder Section 

^t1^^3^l^'^:(S'S 19 of the Railway Act (Act iVill 

1871) determiiiiiig whiit kind of 1854) as amended fcV Act XXV 

offences should be deemed to f lofri rr, 

be suitable for the exclusion ^* lo71. The date of the alleged 

o^?the^"^''r»th Offence was 10th April 1874. On the 

Mes. 13th June following, Government 

No evidence was offered of «. i^v i •• t» , , «. 

the state of the fence, and P^olished Rules under Section 21 6f 

^^^tXL :L.^r^t 'I' ^'^'"'y Act. Amendment Act 
he was the owner of the cow. (XXV of 1871) determining vfh^i 

^fi T. feJ^s^q^iJel ^^ *>f f«°««« ^l^ould be deemed to 

specific proof, in the absence be suitable for the exclusion of cattle, 
of which the conviction xr^ j. -j • m. ^ 

could be sustained. ^^ Evidence was offered as to 

the state of the fences, and the ^n« 
viction pf oceeded solely on the confession of the prisoner that he 
was the owner of the animal that had strayed upon the Railway. 

The High Court are of opinion that the conviction cannot be 
sustained. No rules having been framed, up to the time of the 
alleged offence, determining the kind of fences to be deemed 
suitable for the purposes of the section, the state of the fences 
was, in the particular case, matter requiring specific proof. The 
conviction must be set aside, and the fine, if levied, refunded. 

~ Ordered accordinghjl 
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U MADRAS HIGH COC£T RULING^. 

Proceedings, I6th February 1875. 

1876. TTJ?ON leading again a letter from the District Magistrate of 
FAruar^ 1 6, fj rp^j^^^^ j^^ gjj^ ^^^^^ 22nd September 1874. and also a 

letter from the Sessions Judge of fiforth Tanjore, No. 6^7, dated 
2nd October 1874, requesting to be allowed to lay his views on 
the question raised by the District Magistrate, before the High 
Court, and upon reading also the papers submitted with reference 
to the Proceisdings of this Court, dated 31st October 1874^ 
No. 1649. 

The High Court made the following 

Ruling .-—The question stated by the District Magistrate is 

whether, when a compl^iiAt of an 

" Asioon asit becomes ap- oflfence under Section 195 (a) of the 
parent that a complaint is v / ^ 

of an offence ialling within Penal Code is presented and is un- 

Section 468 (6) of the Code of ^^^^^^^^a^j u* « i.- x 

Criminal Procedure, and that accompanied hf sanction to prose- 

it is made without sanction, cute under Section 468 (h) of the Code 

the Magistrate is not compe- rt . . 

tent to entertain it. of Criminal Procedure, it is necessary 

to examine the complainant under 

3ection 144 of the same Code, or whether the complaint is to be 

refused at once unless it is accompanied by the written sanction 

of the Court concerned. 

The law is clear. The Magistrate cannot entertain the com- 
plaint without the prescribed sanction. 

As soon as it becomes apparent that the complaint is of an 
offence falling within Section 468 of the Code of Criminal Pro- 
cedure, and that it is made without sanction, the Magistrate is 
not competent to entertain it. 

(a) Giving or fabricating false evidence with intent to procure convic- 
tion of an offence punishable with transportation or imprisonment. 

(&) A complaint of an offence against public justice described in Section 
196, among other Sections of the Indian Penal Code^ <' unless such 
offence is committed before or against a Civil or Crimiual Court, 
shall not he entertained in the Criminal Courts, eoccept with the sanc- 
tion of the Court before or against which the offence was committed 
or of some other Court to whi«h such Court is subordinate.^] 



MADRAS HIGH COfRT RULINGS, JjJ 

Proceedings, 17th February 1875. 

TTPON reading again a letter dated the 9th January 1875, Feb^r 17 

^ No. 17, from the Magistrate of Bellary referring, at the ' 

instance of the Cantonment Magistrate, the Proceedings of the 
Assistant Cantonment Magistrate of Bellary in Cases Nos. 488 to 
494, 498 to 501, 504, 515, 538, 541, 542, 54<, and 563 to 565 of 
1874, as contrary to laWj and upon reading also copies of the 
bye-laws of the Bellary Municipality, puhlished in 1868 and 
1874. 

The High Court made the following 

Ruling : — In the letter recorded above, the District Magis- 
trate submits, at the instance of the 
Hw ^ra'^'^T^S^'^tYh; cantonment M««i8trate. the Proceed- 

^nd which had not been passed ings of the Assistant Cantonment; 
by the Municipal Commis- -rj- • i. i. . . . . , . , 

sioners or approved by the Magistrate m certain cases in which 

Government w applicable to the defendants have been sentenced 
the bye-law in question, 

though it was so passed and to pay fines for a breach of a bye-law 

approved in reference to other ^e 4.1 ^ •m-;,«:^;,v«K4— 
bye-Uws. cannot avail to le- °^ '^« Municipality. 

galize the infliction of the m. r 1 ^ 1*1. xi.^^* 

penalty. ^"® bye-law under vhich the defen- 

Bye-lawB requiring licences ^ants have been punished runs as 
in cases in which the Towns 

Improvement Aqt III of 1871, follows : — *No Vegetables or fruit shall 

by specifying the cases in,. -u j.-^"ui 

Whichthey sTiall be required ^e sold except m such places as may 

has implicitly declared that . be appointed by the Municipal Com- 
they shall not, are in viola- , , . J, . , , , 

tion of the Act. ' missioners. This byelaw having 

been approved and confirmed by 
Qovernment under Section 165 of the Towns' Improvement Act 

(III of 1871) was published with the following bye-law attaohe4 
to it. * Breaches of all Municipal bye-laws not expressly provid- 
*ed for to be punishable as provided in Section J63 of Act III 
•of 1871.' 

This last bye-law, containing a general direction as to penal tiesi^ 
is stated to have been sanctioned by Government with reference 
to certain bye-laws previously framed by the Municipal Com- 
missioners, but not with reference to the particular bye-law to 
which it was attached on publication. 

Th(9 sentences of the defendants are now referred as illegal 
on the ground that there has been no penalty affixed by the 
I^unlcipal Commissioners and sanctioned by Government for th^ 



iV .V4I>I^^ HIGH COURT BULINGS. 

1876. infringement of the bye-law under which the defendant^ have 
— — ' been conyicted. 

The High Court are of opinipn that the convictions are 
illegal on the ground stated. 

A mere publication of a bjclaw with a penal clause at the 
end which had not been passed by the Municipal Commissioners 
or approved by the Government as applicable to the bye-law in 
question, though it was so passed and approved in reference to 
other bye-laws^ cannot avail to legalize the infliction of the 
penalty. 

. The High Court are also of ppinJQXf that the sentences are 
illegal on a further and more serious ground; the bye-law itself 
i^ in their opinion illegal because repugnant to a provision of law 
latent in the Act which gives the pqif er to make bye-laws at all- 

The Act has specified certain trades which may not be 
carried on without ^cence (Section 129) and with such offensive 
trades the Municipality cannot interfere otherwise than as the 
foUowing section provid^. Section 127 n^oreover specifies 
what the Municipality may do with buildings used for the sale 
of foody but is silent as to any restriction by licence. These 
provisions would be wholly inoperative if the Municipal body are 
to have the pqwer to legislate as they may think fit. 

The bye-lawB requiring licence in cases in which the Act, by 
Specifying thp fSftses in which they shall be required has 
implicitly declared that they shall not» are therefprg in violation 
of the Act« 

The convictions must be set aside and the fines levied 
]pefunded. 

Ordered accordingly. 



Proceedings, 22nd Februa/ry 1875. 

1875. fTPON reading a letter, dated the 30th January from the 

FfJ)rumry22. [J pjg^^j^j^ Magistrate of South Arcot, referring, at the instance 

of the Acting Head Assistant Magistrate, the Proceedings of the 

2nd Class Magistrate of Tiadivanum, in Case ^o. 1 of 1875, a^ 

contrary to la^. 



MADRAS HIGH COURT RULINGS. 



The High Court made the following 



Ruling : — In this case 



Of five witnesses cited for 
the pro8ecutiQ^ only three 
were examined by the 2nd 
Class Magistrate whoy there- 
upon discharged the prisoners 
on their trial for criminal 
breach of trust. Held, that 
such discharge without hear- 
ing all the witnesses was ir- 
regular, but the Hjgl^ Court 
was not disposed to interfere 
on that ground alone. 



|ihe accused was charged by the Police 
with criminiil breach of trust, an 
offence punishable un.4er Section 406 
pf the Penal Code. 

Five witnesses were cited for 
the prosecution. The 2nd Class Ma- 
gistrate, after taking the evidence of 
only three of these witpes3es, direpted 
the discharge of the accused under 
Section 215 of the Code of Criminal 
Procedure. 



TJip Proceedings are now submitted for the orders of the 
Pigh Court on the ground that under Explanation III, Section 
215 of the Code of Criminal Procedure, no order of discharge 
could legally be passed until all the witnesses named for thq 
prosecution had beei^ examined* 

The High Court are not disposed to interfere on the ground 
stated. 

The dispharge of ftp accused without hearing the witnesses 
vas irregular. The examination of the other two witnesses 
could not, however, have altered the case wjiiph was in all 
material points proved and admitted. There has probably been 
a miscarriage of juptice ; but it is in no way aacribable to the 
prror of procedure. 



1876, 
Febru(Mry2% 



Proceedings^ 24 Wi February 1875, 

T TPON reading a letter, dated the 20th January 1875. from the 
District Magistrate of South Arcot, referring at the instance 
of the Joint Magistrate, the Proceedings of the 3rd Class Magis- 
trate of Bhowanagherri, in Case 2^o. 135 of 18 G4, as contrary 
tP la\v- 



February 24, 



^* MADRAS HIGH COURT RULINGS. 

1875. The High Court made the followinc 
'- ±%ULiNG ;— In this case complainant faOed to appear on the 

. , . ^ ,. ^^J to which the hearing of hia 

A complaint was dismissed i . , , , 

because the complaiDant did ^omplamt had been adjourned. The 

which'?^rh^4*h.i'Un 3ni Cla«« Magistrate thereupon dis, 

adjouroed, The order of ad- missed the complaint, 
jonmment was not made in 
the presence and hearing of 

the parties. Jfeld, that the The ProoeedingB are referred as^ 

orjier of dismissal was illegaL 

illegal on the ground that the or- 
der of adjournment was not made ip \>\^g presence and hearing 
of the parties. 

On the ground stated the order of dismissal 19 ^legal and 
must be set aside. 

The 3rd Class Magistrate will restore the case to the file an4 

proceed to dispose of |t in due course. 

Ordered anfioordingly. 



Jlfftllalt sat. 

Proceedings, 26iA February 1875. 

« .^^^^' «. TlPON reading a letter, dat^d the 17th February 1875, from the 

^ Magistrate of Bellary, referring the Proceedings of the Head 

Assistant Magistrate, in Case No. 77 of 187^, as contraiy to law. 

The High Court made the following 

Ruling; — In this case the prisoner was convicted of the 

offence of house-breaking. The Head 

Prisoner was convicted of Assistant Magistrate found that the 

house-breaking, his object g^^jy {^^0 the complainant's house 

beiDg to have sexaal inter- '' ^ 

course with complaioant's was with the object of having sexual 

wife. Heldy conviction valid. . . -ai. xl -i • ^i 

' ■ intercourse with the complamauVs 

wife. 

The District Magistrate refer3 the conviction as illegal 
on the ground that in a similar case recently submitted to the 
High Court (High Court Proceedings, dated 14th January 
1875), it was held that the act intended would^ if accomplish- 
ed, not have been an ofience. 

The differentia is that in the present case the woman is % 
vife ; in the former case she was * no oneV wife. 

The present conviction is perfectly legal. 
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Proceedings, 27 tk Febrtuiry 1875. 
1"TP0N reading a letter, datdd the 3rd February 1875, from the 
^ Acting Sessions Judge of the South Malabar Division, refer- 
ring the Proceedings of the Acting Head Assistant Magistrate, in 
Appeal tJye Nb; ll of 1874, d^s contrary to law. 

The High Court made the following 

Ruling : — In this case the Head Assistant Magistrate, acting 

as an Appellate Court, reversed a 
sentence of ^Hq passed on the defend- 
ants, and under Section 209 of the 
Code of Criminal Procedure awarded 
then! compensation for a false and 
Vexatious complaint. 

The special provisions of Section 209 (a) are applicable only 
in the case of original trials under Chapter XVI of the Code (6,) 

The award of tjoihpehsation by the Appellate Court was 
therefore illegal. 

The order of the Head Assistant Magistrate must be set aside, 
and the sums awarded, if paid, refunded. 

Ordered accordingly. 
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Proceedings, isth Mwrch 1875, 

UPON reading again a letter, dated the 28th August 1874, 
No. 222, from the Magistrate of South Arcot, referring the 
Proceedings of the Head Assistant Magistrate in Appeal Case 
No. 34 of 1874. 

(a) Section 209, so far as it relates to the present question is as 
follows : — 

.*' A Magistrate may dismiss the complaint as frivolous or vex- 
atious, and may, in his discretion, by bis order of dismissal 
award that tbe complainant shall pay to the accused person 
such compensation, not exceeding fifty Rupees, as to such 
Magistrate seems just and reasonable. 

'^ In such case, if more persons than one are accused in the com- 
plaint, tbe Magistrate may, in like manner award compen* 
sation not exceeding fifty Rupees to each of tbem.'* 

\f) Of the trial of summons cases by Magistrates. 



1875- 

March 4. 
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1875. And upon reading also a letter from the same officer, sab- 

— 1— mitting in reply to the High Court's Proceedings, dated 5th 

November 1874, the explanation called for from th^ Acting Head 
Assistant Magistrate. 

I'he Higt CoUtt made the following 

HuLiNG : — In this case the faets^are as follows: — 

«. V • * Fire persons were convicted of 

Five persons were (sonvict- *^ 

ed of mischief. One prisoner mischief. An appeal petitiod^ sighed 
appealed. Notice to attend . ^..^i • j. j 

the hearing of the appeal was ^Y o^e of the prisoners, was presented 

bent t6 aU five, of whom only to the Head Assistant Magistrate, 
three attended. The Head ^^ ^. ^ ax ^ au i. r au 

Assistant Maaistrate, how- -Notice to attend the hearing of the 

ever, enhanced the sentence apt^eal was sent to all the five pri- 
panned on all. Held, that the *^ rx , , i» i. ^ 

enhanced sentence passed on soners. Only three out of the tive 

the prisoners who did not attended. The Head Assistant Ma- 
appear and who diselaimed 

all intention of appealing gistrafe, however^ enhaiiced the sen- 
must he annnUed. tence passed upon all. 

Stibseqa^ntly the two prisoners who had failed to appear at 
the hearing of the appeal, having been apprehended and brought 
before the Head Assistant Magistrate, denied that they hact ever 
had any intention of appealing against the sentence origioally 
passed. On this the enhanced sentence, as against these 
prisoners, was held in.abeyanc'e. 

The High Court direct that the enhanced sentence, passed 
on the two prisoners w^ho did not appear^ and who disclaimed all 
intention of appealing, be annulled. 

It is observed, that the facts of this case, as stated by the 
District Magistrate and by the Head Assistaott Magistrate, are 
not the same. 

Ordered accordingly. 



MADRAS HIGH COUBT BULINOS. IX 

Proceedings, 17th August 1875* 

UPON reading Calender in Case No. 112 of 1875 on the 1875. 
file of the Cantonment Magistrate of Trichinopoly and the ^^^* ^^* 
records of the above case submitted in accordance with the Pro- 
ceedings of the High Court dated 18th March 1875, No. 638. 

The High Court made the following 

Order : — In these five cases the Cantonment Magistrate has 

Under Act XXV of 1861, conv^cted the defendants of causing 

s. 62, it is necessary that the obstruction in the public road by 

direction should be addressed j . . i_ j * xxi j t 

tea particnlar person, or par- anvmg iierds 01 cattle and has sen- 

ticnlar persons, and not to the tenced them under Section 283 of the 

pnblic generally, and with re- 
ference to a particular occa- Penal Code to pay a fine of Rupees 5 
sion only, not for a continuance, p- pU 

From the papers submitted by the Cantonment Magistrate, 
the High Court learns that the defendants were prosecuted on 
the authority of a notice issued by the Magistrate of the District 
dated 2Sth October 1872. This notice is as follows :— 

'' Herds of cattle are not to be driven along any of the Can- 
tonment Roads between 5 and 8 p. m. 

2. Any person found driving cattle contrary to the terms 
of the above notice will be liable to a fine of 200 Rupees under 
Section 283 of the Penal Code.*' 

The High Court is of opinion that the conviction of the de- 
fendants under Section 283 of the Penal Code cannot be sustain- 
ed. The persons who have been convicted and punished by the 
Cantonment Magistrate are not, it is understood^ the * herds' or 
drivers but the owners of the cattle, who were not present Not 
having been present the defendants could not be held to have 
done or taken part in the Act charged, and on this ground the 
convictions would have to be reversed. But whether this be so 
or not, the High Court is also of opinion that the order of the 
Distridt Magistrate dated 28th October 1872 upon the violation 
of which the conviction is founded is illegal. Under the law >n 
force at the time the order was made (Section 62, Act XXV of 
1861) it was necessary that the direction should be addressed to 
a particular person or particular persons and not to the public 
generally and with reference to a particular occasion alone, not for 
a continuance. 



Oeiober 21. 
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1876. On tbifl ground alone the Distriot Magistrate's order is bad 

^ in law and mast be set aside. This being so, it is unnecessary 

to consider whether the order is not also illegal on other and 
broader grounds. 

Ord&red accordingly. 

Proeeedingsj 21^f October 1875. 
1876.^^ TTPON reading letters Nos. 299 and 300, dated :i7th S^tember 
^ 1875, from the District Mansif of Peddapore, requesting the 
sancftion of the High Conrt under Section 4 of Act XXIII of 
1861 to proceed with the trial of a Small Cause Suit in which one 
of the defendants resnles beyond the jurisdiction of the District 
Munsif, but within the jarisdictum df the District Judge of the 
Godavery District. 

The High Court passed the following 

Obbib :«— The Distriot Muniuf should apply to the District 

Court for Banction to proceed with 

A^^m'^^^'^i *« *'••' *' *^ ■*'* «^« Section 

the general control over all 4 of Act XXIII of 1861. 
the Giyil Courts in the Dis- 
trict nnder the Act is now mi •n^^ a* « xv* -n .^ 
vested in the Distriot Judge. ^"® CTOOeeOnigS Of this Court, 

It is only in osMs in whioh 4ated 8ih Doeember 1B62 <I. H. C. 
fo^ISSS^c^on'^rf'^^t I^'s! Sports pace 103) requiring the xcfe- 
triot Conrt, and the Court rencc in Small Caitte Cases to be 

before which the suit is in- * ^ ^t ti. i_ z^ .^ 33 

Btituted has not otherwise made to the High Court, proceeded 

jmsdictiOTi under Act XI of tipon the view that the Munsifs in 

1866, B. 8, that a reference ,• . ^i „ -, t • a- x- 

to the High Court becomes their Small Cause Jurisdiction were 

necessary. ^^^ subordinate to the District Court. 

By the Madras Civil Courts' Act (III of 1873, Section 27) 
the general control over all the Civil Courts in the District under 
the Act, whether in the exercise of jurisdiction as Courts of Small 
Causes or otherwise, is now vested in the District Judge. As 
the defendsnt in respect to whom this application is made resides 
within the jurisdiction of the District Court, the application for 
sancticHi to proceed with the suit should be made to that Court. 

It is only in cases in which a defendant is beyond the local 
jurisdiction of the District Conrt, and the Court before whioh the 
suit is instituted has not otherwise jurisdiction under Section 8 
of Act XI of 1865, that a reference to the High Court becomes 
necessary. 



MADRAS HTOH COURT RULINOS. xf 

Proceedings^ 19th November 1875. 

UPON reading Calendar in Case No* 99 of 1876 on the file of the 1876. 
Head Assistant Magistrate of Madura, aEd the records in the ^"^^^ ^^' 
above case submitted in accordance with the High Court's Pro- 
oeedings dated 1st November 1875, No, 2637, and the letter diUed 
9th November 1875, from the Subordinate Judge of Madura, 
furnishing the information called for, and the Judgment and 
order of the Session Court of Madura in Criminal Regular Appeal 
No. 55 of 1875. 

The High Court passed the following 

Order :— The conviction for the oflfence of rioting cannot be 

maintained. At the most the evi- 
The law confers, (certain j u i .v . .. , 

conditions being first complied dence shows only that some of the 
with) on ^dholders, and their accused persons may have committed 

authorized agents, power to , v u i 

distrain the moveable property ^ breach of the peace and may also 

^vp^nf ^^t« a^ *^^ r' l^ave oflfered obstruction to the dis- 

oovery of arrears of rents due w *• « 

by them. In all snch cases trainers on their departure from the 

the landholder acts upon his villo«o 

own responsibiUty, and if , in ^"**5«« 

the alleged exercise of this 

power he attempts to seize The law confers (certain condi- 

the goods of his tenant when .. , . ^ ^ ,. , .^,v 

no rent is in arrear, mere ob- tions bemg nrst Complied With) on 

aS^^^!^ ^^ ^'^'^ " """^ landholders and their authorized 

agents power to distrain the move* 
able property of their tenants for the recovery of arrears of rents 
due by them. In all such cases the landholder acts upon his 
own responsibility, and if, in the alleged exercise of this power, he 
attempts to seize the goods of his tenant when no rent is in 
arrear, obstruction to the seizure such as was in this case offered 
is not an offence. 

There was reason to believe that a Court receiver wius at the 
time, or recently had been, in receipt of the rents of the village 
and had made collections from the persons whose property it 
was sought to distrain, and the obstruction offered to the dis- 
tress proceeded in the first instance from those who alleged this 
and who asserted that they had paid the rents due. 

The Magistrate, this being the state of the case, upon the 
bare assertion of the right to distrain on the part of the Zemin- 
dar and those acting on his behalf, refused to enter upon any 
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1875. ttiquiiy iendiDg to show that the accused persons had merely 

•* acted on their legal rights, and convicted them of the offence of 

rioting. 

Both the Judge and the Magistrate appear to have regard- 
ed the case as one of obstruction to the execution of legal process 
issuing from a Court or other competent authority, whereas the 
obstruction was to the exercise of an authority conferred by law 
on private persons in certain cases, on the ground that in the cir- 
cumstances, the authority had not arisen. 

The High Court annuls the conviction and directs that the 
prisoners be set at liberty. 

Ordered accordingly. 



IN THE HIGH COURT OP JUDICATURE AT MADRAS. 

The 2(Hh day of December 1875. 

It is ordered tbat the General Rules and Orders of the Fifth day 
of July 1866 relating to Practice and Procedure on the Original Side 
of the Court numbered 85^ 36^ and 39^ respectively^ be rescinded^ and 
that the following General Rules and Orders be substituted for them :— « 

35. All WritSj Summonses, and other Judicial Process shall be 
signed by the Registrar or Assistant Registrar and sealed with the seal 
of the Court, and shall be tested on the day on which they issue, but 
no Writ of Habeas Corpus, Injunction, Certiorari or other Extraordi- 
nary Writ or any Commission shall be sealed, unless previously 
subscribed with the name and in the proper handwriting of one of the 
Judges of the Court. All Process shall be delivered to the party 
applying for the same or to his Vakil or Attorney to be served as here- 
inafter directed. 

36. Writs of Summons to Defendants issued under Section 41 of 
Act YIII of 1859, Notices to produce documents. Summonses to 
witnesses and every other Judicial Process, except Writs of Execution 
may be served by the Vakils or Attorneys of the parties to the suit or 
other proceeding or by persons employed by them, but parties appear- 
ing in person must cause all Notices, Summonses, Writs and other 
Process to be served by the Sheriff. 

39. All Process executed by the Sheriff shall be returned by him 
as soon as the same is executed, and the return shall state the time and 
manner of execution. 

(Signed) W. MORGAN, Chief Justice. 

( „ ) L. C. INNES, ^ 

( „ ) JAMES EERNAIT, C J^et. 

( „ ) J. R. KINDERSLEY J 
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proved of in 8. A. No. 134 of 1875, 1 I. L. R.,, 
(Bombay Series) p. 45. 
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VI. . . 93. . .To R. a. No. 88 o/1867, add, '' But see Soorendranath 

Roy V. Mussamut Heeramonee, 1 Moore's I. A., 
p. 91, and Serumah v. Palathan 15, W. R., 
(P. C) 47, 

„ ... 180... To it, A. No. 108 o/1870, add '' see Mason v. The 

Shrewsbury and Hereford Ry. Co. L. R, 6 Q, B., 
578. 

„ . . . 310... The Privy Council dissented from the proposition at 

p. 329 from line 21 to line 28, see L. R., 2 1, A., 
p. 188. Note against lines 10 to 12, ''Tho 
principle so stated, if acted upon, would open 
the door to the determination of future interests 
whenever one party chose to think it desirable 
that a dispute as to title which might at any 
time afterwards crop up, should be determin* 
ed by a declaration.'' L. R., 2 I. A., p. 189. 

„ ... ix...To Proceedings of the 9th December 1870, add, 

''But see S. A. iVb. 285 o/1875, 1 L L. R., 
(Bombay Series) p. 67." 

VII... 225. ..To Referred Case No. 11 of 1873, add, " So held in 

6 B. L. R., p. 388." 

VIII... 46.. .To JB. A. Nos. 82 and 86 of 1874, add, " see Koe- 

gler v. The Coringa Oil Company (Limited J 1 
L L, R., (Calcutta Series) p. 42." 

CORRIGENDA. 

VI. . . 13. . .Line 12 from the bottom for Civil read Criminal. 

VIII... 195. . .line 25. For " in" read " is." 

„ ... 198. ..line 10. For '' 1862" read '' 1866." 

„ ... CoEBiQENDA p. IX dele "page 53 line 17. For (2) read (3)," 

,, . . * ,, „ „ referring to appendix, page i side note, 

line 9 for ''Insert 'of before 'offences' " read 
^'For 'offences' read 'of fences.'" 
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A. 

ABETMENT. Vol. Paqk. 

1. — ^According to Section 114 of the Penal Code^ if 
the nature of the Act constitutes abetment^ the 
abettor^ if present^ ia to be deemed to have 
committed the offence though in point of fact 
another actually committed it. [8th March 1869] . 4 xxxvii 
2. — ^The Magistrate convicted the accused of the 
abetting the giving of false evidence in a judi- 
cial case proceeding before himself. Held, that 
as by the proceedings of the 24th March 1873, 
the Magistrate could not have tried the person 
who gave false evidence, he could not try the 
abettor. [6th November 1873] 7 rxviii 

ABKARRY. 

See ACT III OF 1864. [Madras.] 

ABUSIVE LANGUAGE. 
See YiLLAOE Maqistrats. 

ACCOMPLICE. 

There is no rule of law that the uncorroborated evi- 
dence of an accomplice is insufficient for a 
conviction. [20th March 18C8] 4 vii 

[See Indian Evidence Act, No. 1 of 1872, s. 133.1 
ACCUSED. 

See Conviction. 

Examination op Accused. 

ACQUITTAL. 

Seo ACT XXV OF 1861, s. 405. 
DlSCUASQE. 

ACTS. 

ACT I OF 1849. [_Offences in F<yreign States.'] 
[Repealed by Act XI of 1872,] 
Section 9. 
Where a tindal of a small vessel had been con- 
victed of criminal breach of tmst which 
appeared to have been committed in the Portu- 
guese possession of Goa^ but no order was 
recorded by the Session Judge of Mangalore 
who tried the case under this section : Held, 
that there ought to bo a new trial. [10th 
January 1870.]... ... ... ... ... 5 in\\ 

* Bulings which ha^o bcezi orerrolcd bav^ been omitted. 
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ACTS— cowfmwad. Vol. Pags. 

ACT Xyill OF 1864. iBailways.^ 

Section 26. 
A Raflwfty watchman was charged before a Head 
Assistant Magistrate with an offence nnder this 
section. That charge was dismissed, bnt the 
Session Judge ordered a fresh trial. Beld, that 
in so doings the Session Judge acted without 
jurisdiction. [20th November 1871.] 6 xli 

Section 34. 
This section prescribes the mode in which fines levi- 
ed under the Act are to be recovered. It is only 
on the return of the warrant of ^stress unsatis- 
fied, or on the Magistrate being otherwise 
satisfied that no suffident distress exists, that 
imprisonment can be imposed. [13th November 

AOtl.J «•• ... ... ••• ... ••• w XXXVll 

See ACT III OF 1865. [Ma.»»a8.] 
ACT XXV OF 1871. 

ACT III OF 1857. ICaUU Trespass.;] 

[Repealed by Act I of 18710 

Section 13. 

Certain persons were convicted under this section 
' and sentenced to fifteen days' imprisonment and 
a fine, or in default imprisonment for the term 
of seven days. No provision is made in the 
Act for awarding imprisonment in default of 
payment of fine ; but the prisoners were liable 
under the section to six months' imprisonment, 
and a fine of Rupees S00« The High Court 
refused to interfere with the sentence passed. 
[9th March 1870.] 5 xxi 

ACT VII OF 1867. [Jfodrcw— UwcovCTMmted.] 

[Repealed so far as it relates to Deputy Magistrates by Act No, XXII of 1873.] 

Section 8. 
A Deputy Collector, invested by a Collector with 
all the powers of a Covenanted Assistant or with 
the special power to determine claims under 
Eegulation 12 of 1816, is competent to refer 
cases under that Begulation for disposal to a 
District Mun»f . The authority must be dele- 
gated under tms section. [10th January 1868.] 4 i 

ACT I OF 1858. [Madras Cfcmpvlsory Labor and IrrigaHon Works*'] 

Sections 1^6. 

The only acts or omissions over which a Magistrate 
has jurisdiction, under this Act are those 
specified in the 1st Section, Cases under 
Section 6 of the Act are not cognizable by a 
Magistrate. [aSrd November 1868.] 4 xx 
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ACTS — eontinvsd Vol- Paqis* 

ACT I OF 1859. iMerchcmt Shipping AcU^ 

Section 83. 

Clause 4. 

See ACT X OF 1872, 5. 72. 

Clause 5, 

A Magisiarate is not empowered to try an Baropean 
British sabject nnder this Glause. [22nd Decem- 
ber 1868J ••• .». ••• »•• >.. 7 xxziii 

ACT Vm OF 1869. [.Code of Civil Procedwe.l 

Section 259. 

Sale certificates under this section are iztstroments 
declaring an interest in property^ and, if the 
value of the interest so declarea> be one bun- 
dled Bupees^ or upwards^ the registration of 
these instruments is compulsory unoer Section 17 
of Act VIII of 1871. (18th November 1871) ... 6 ,1 

See Appellate Court. 

ACT XIII OF 1850. IPresidency Towm^Mosters and Worhnen^J 

Section 2. 

1 , — ^Where a contraet was made by the defendant 
that a number of coolies should be brought by 
him to an estate and remain at work on the 
estate for a specified time, and there had been a 
breach of the contract. Held, that the case was 
within this section. [Iftth July 1867.} . 



)»• ••• 



2. — An order directing compensation under this Act 
is illegal. Such portion of the money advanced 
to the defendant as has been appropriated to 
the fulfilment of the contraet or as could justly 
be set off against a part fulfilment of the con- 
tract ought not to be ordered to be refunded. 
[17th August 1869.] ••• ... ... ... 4 Ixviii 

3.«-0nthe construction. of this section; Held, that 
gold or silver money given to an artificer as raw 
material wherewith to make the article coil- 
tracted for, is an '' advance of money'' within 
the mecming of the section. Seld, also^ that 
a sentence of imprisonmaxt should not be 
announced beforehand ui the order directmg 
performance of the contract^ but should follow 
on a complaint of non-compliance. [26th April 

XO|X.|iaf ••• ••• •»• II* '•• ••( «•• (•• U AXIY 
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A CTS — continued. 

4. — In cases falling under this Act, the Calendar 
should be submitted to the Appellate authority 
immediately that an order under the first part of 
this section is passed. When further proceed- 
ings under the latter part of this section are 
taken, a simple copy of the order, containing 
a reference to the Calendar, should be sent. 
[5th January 1862.] .•• ..• ••• .., ... 

5. — A butcher contracting to supply skins is not 
within this Act. [26th November 1 872.] . . . 

6. — ^Defendant, in consideration of an advance of 
money received from complainant, bound himself 
to work for cotnplainant until the repayment of 
the sum advanced. For breach of this con- 
tract complainant proceeded against defendant 
under this Act. Held, that the contract was 
not within the Act. [12th December 1873.] . . . 

See ACT III OF 1866. [Madras.] 
ACT XXIV OF 1869. [AfocTfas— Polwc] 

Section 44. 

1. — Persons convicted under this section are not liable 
to both fine and imprisonment in default of 
payment. The procedure to be followed in 
enforcing the fine is that laid down in Madras Act 
V of 1865. [7th December ,1866.] 

2. — There is no Act of the Legislature which em- 
powers either the District Magistrate or the local 
Government to define a '^ town" for the pur- 
poses of this section. [25th August 1871.] ... 

Section 48. 

1 .-^-A European British subject was convicted by the 
Cantonment Magistrate, under this section. 
Held, that the Magistrate had no jurisdiction. 
[13th June 1870.] , 

2. — ^A Bontence of rigorous imprisonment upon con- 
viction for an offence under this section is ille- 
gal. [31st August 1870.] ,,. ... ... 

8. — Accused, a Police Constable, was convicted under 
this 'section of ceasing to perform the du- 
ties of his office, he having gone to sleep 
whilst on guard. Held, that the accused was 
not guilty of the particular species of offence of 
which he was convicted ; he was, however, 
guilty primd facie under the section. His 
offence was one punishable under Section 10. 
[9th August 1871.] 
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ACTS — continued. Vol. Page. 

4. — This section applies only to Police Officers enroll- 
ed and appointed in the manner prescribed in 
Sections 8, 10 and 11 of the Act. Village 
Ed^algars not being so appointed are not punish- 
able under this section. [11th March 1872.] ... 7 iv 

5. — Accused^ a Police Constable, was on duty at the 
outer gate of a Central Jail. Quitting his post in- 
side the gateway and leaving the gate open, he 
went to sleep outside. For this violation of duty 
he was convicted and sentenced under this 
section. Held, that the conviction was legal. 
[13th June 1872.] ... 7 vii 

6. — ^Accused was convicted under Clause 1 of this sec- 
tion. The facts found were that he rode an 
untrained bullock, which he could not control, 
in the public street. [14th August 1872.] ... 7 x 

7. — Accused was convicted under this section and 
sentenced to pay a fine or, in default, to be 
imprisoned. Eeld, that the award of imprison- 
ent in default of payment of fine was irregu- 
lar. [24th April 1873] 7 xxii 

Section 54. , 

See Wrongful Confinement. 

ACT V OF 1865, [Madeas.] 
ACT XXXI OF 1560. \^Arm9 and Ammunition.'] 

Section 5. 

Certain persons were convicted under this section 
o£ manufacturing and selling gunpowder with- 
out a license and sentenced to fine or in default 
imprisonment. Section 44 of the Act provides 
a special procedure for levying the fine by 
distress. Held that the sentence was legal, the 
Act giving power to imprison or fine upon con- 
viction. [Ist June 1870.] ... 5 xxiv 

ACT XLV OF 1860. [/ncWcwi Pcnol Code,] 

Section 75. 

1. — This section does not constitute a separate 
offence but only imposes a liability to enhanced 
punishment. [23rd November 1869] ••• ... 5 iii 

2. — ^This section gives no authority to a Magistrate 
to award imprisonment beyond his ordinary 
jurisdiction. [16th November 1870.].., ••.6 iii 

See ACT XXV of 1861, s. 46. 

Section 114. 
See Abetment. 
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ACTB—eontimced. You Pacfb. 

Section 141. 

1. — ^Where ryota of a portion of a Zemindary sold 
in execution of a decree oE the Civil Court 
reaped and carried away their crops despite the 
porchaser's people^ and refused to allow the 
purchaaer's people to seal and mark grain 
which had been reaped^ and the ryots were 
assembled in such numbers and so armed that 
nothmg could be done i^inst them : Held, 
that the acts ot the defendants did not amount 
to an off ence under this section. [10th August 

2.— fidZcJjthattiie act of the defendants in assembling 
and forcibly interrupting a procession was for- 
bidden by this section^ although the defend- 
ants acted upon the ground that the procession 
was a nuisance or annoyance to them or their 
community. [16th November 1869] ^ vi 

Section 174. 

1. — The defendant was arrested by a warrant and 
was released on bail to appear before the Magis^ 
trate on a specified day. The defendant appeared 
on that day, but the Magistrate being unable 
to take up tiie case, a verbal order was given to 
the defendant to appear on the following 
day. This he omitted to do and was convicted 
under this section. Held, that the conviction 
was good. [18th January 1870.] 5 xv 

2. — ^When there is no evidence that the summons 
was brought to the knowledge of the accused, a 
conviction under this section must be quashed. 
[1st August 1871.] 6 XXX 

S. — ^A Sub-Magistrate convicted certaon persons, 
under this section,of disobedience of summonses 
issued by him as Tahsildar , Held, that the con* 
victions under the first part of the section were 
sustainable. Madras Act III of 1869, gives a 
Tahsildar power to issue summons. [30th No- 
vember 1871.] 6 xhv 

4.—- A conviction under this section for disobedience 
of a verbal order of a Village Magistrate is good. 
[?0th February 1872.] 7 iii 

5.— Wlien the summons did not specify the place at 
which the accused was to attend, a conviction 
under this section was illegal. [20th December 
1872.] 7 xiv 
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ACTS-^ continued. Vol. Page, 

6. — Complainant^ a Batta Peon, arrested defendant 
on a warranty and asked Hm to follow him. De- 
fendant promised to do so^ went into his house 
on the pretext of fetching a turban and 
ahsoonded. Held, that a conyiction under this 
section was illegal. [5th January 1875.] ,,, 7 xliv 

See ACT XXV of isei, s. 273. 

ACT I OF 1863, s. s. 1, 2. [Madeas.] 

Secti(yn 177. 

Certain Vaccinators were charged with furnishing 
false returns to their official superior. Held, 
that this section embraces every case in which 
a subordinate may seek to impose false inform* 
ation upon his superior. The defendants were 
public servants^ and part of the duties which 
they undertook was to make true returns to 
their official superior. To make false returns 
was, therefore, an offence. [21st December 
187i.J ... ... ... ... ... ... 6 xlyiii 

Section 181. 

See Section 193. 

Section 188. 

A conviction under this section will fail when 
there is no evidence that the disobedi- 
'ence caused^ or tended to cause obstruction^ 
annoyance or injury, or the risk thereof, to any 
person lawfully employed, or that it caused, or 
tended to cause danger to human life, health 
or safety, or caused, or tended to cause, a riot 
orafiEray. [16th March 1868.] 4 vi 

Section 193^ 

A conviction under Section 181 is good, though 
the offence fall within this section. But a sen- 
tence which awards no term of imprisonment 
is illegal. [4th November 1868.] 4 xviii 

Section 224, 

1. — A person in custody from his inability 
to give security is not in custody for an 
offence with which he has been charged or of 
which he has been convicted. [19th January 

i-OOf.J ... ... .••. ••• ••• *•* V ,2.2.111 

2. —Defendant being detained in custody for the pur- 
pose of giving security for good behaviour, es- 
caped from that custody. Held, that he had not 
committed an offence under this section. [28th 
October 1874.] ... 7 xli 
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ACTS — continued. 

Section 289. 

To sustain a charge ander this sectioiij there 
should be eyidence not only of negli- 
gence, but also that such negUgence would 
probably lead to danger to human life or of 
grievous hurt. [8th April 186 7.] 

Section 318. 

Upon a prosecution under this section, a person 
cannot be conyicted of concealing the birth 
of a child in the case of a mere foetus four 
months old. [6th August 1869. J 

Section 324. 

1. — ^A charge and finding in a case of caus- 
ing grievous hurt under this section need 
not contain a negation that the hurt was caused 
on grave and sudden provocation. [16th March 

XoOo.j ,.. •■■ ••• ••• ... ••• 

2. — It is not necessary that the manner of use of 
the weapon must be such as is likely to cause 
death. [5th November 1872.] 

Section 338. 

The question for the Court is whether there 
is Itny evidence that the death of the de- 
ceased was induced by an act negligently and 
rashly directed by the accused. [17th August 
1871.] ... 
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Section 379. 

See ACT VI OF 1864. 

Section 380. 

See ACT VI OP 1864. 

Section 403. 
See ACT XXV of isei, s. 259. 

SUB-ilAGISTEATE, 

Section 40-i. 

An offence under this section is not one which can 
be compounded. [30ch June 1874.] 

Section 409. 

A village shroff whose duty it was to assist 
in collecting the public revenue received 
grain from ryots and gave receipts as if for 
money received by virtue of a private arrange- 
ment. Held, that he could not be convicted of 
criminal breach of trust by a public servant. 
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Section 443. 

The breaeh of an order which there ti^as nothing to* 
show the Municipal Commissioners had authori- 
ty to issue is not criminally punishable. [28th 
October 1870.] ... ... ••• •*• ••• 

Section 447. 

A conviction, under this section, for cultivating 
village waste land which the defendant had been 
orderidd by tlie Subordinate Collector to refrain 
from cultivating, is good. [15th February 1870.] 

Section 457. 

See ACT XXY OF 1861, A 46; 
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ACTS— continued. Yoh. 

under this section, as he was not authorised 
to receive the public revenue in kind, and the 
party who delivered! the grain did not thereby 
discharge himself from liability for the re- 
venue. [12'th I^ebruary 1869.] 4 

See ACT X 0* 1872, s. 296. 

Section 411. 

The ofEence of dishonest retention of stolen |)ro- 
perty, under this section, may be complete 
without any guilty knowledge at the time of 
receipt. [6th April 1869.} 

See ACT XXV of 1861, s. 46^. 

Section 414. 

See ACT XXV OF 1861, s. 46. 

Section 425. 

Where the rfevenue authorities nlade certain arrange- 
ments relating to the irrigation of lands, and 
defendants in violation of sudh arrangements 
opened their sluices when, by such arrange- 
ments, they ought not to have so done ; Held, 
that they could not be convicted of mischief 
under this section, as there has been no destruc- 
tion of property, or diminution in the value or 
utility of property. [12th November 1874 J... 

Section 427. 

The defendants were convicted of mischief under 
this section, for grazing their cattle upon waste 
lands without payment of certain capitation 
fees to which the prosecutor was entitled. Heldj 
that there was no evidence that the defendants 
caused mischief. [22nd July 1870.] 
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ACTS — coutinxicd, VoL. Page. 

Section 477. 

The fact tliat a document lias not been stamped^ and 
is not, therefore, receivable in evidence, does 
not prevent its being a '* valuable security," 
within the meaning of this section. [5th 
August 1873.] .•• ••• ••# ... ... 7 xxvi 

Section 497. 

The death of the husband does not necessarily put 
an end to a prosecution for adultery under this 
section. [13th July 1869.] 4 Iv 

Chapter 17. 

See ACT XXV OP 1861, 8. 46. 

ACT XXIII OF 1861. [Civil Procedure Code Amendment Act.] 
Section 4. 

In all applications under this section in suits 
brought upon a bond or other document, 
the place at which the document was executed 
must be distinctly stated. [10th August 1874.] 7 zxxiv 

ACT XXV OP 1861. [Code of Criminal Procedure.^ 
[Repealed by Act No. X of 1872.] 

Section 15, 

The head of a village is a Magistrate within the 
definition contained in this section. [14th 
February 1868.] •• ••• 4 ii 

Section 23 -P. 

Under this section the local Government alone has 
power to alter the local ]urisdioti<^ of Magiste* 
rial officers. [27th November 1871.} 6 xliv 

See Section S6. 

Section 36. 

Under this section a Magistrate can withdraw any 
particular case f rcnn any subordinate Court and 
ref OP it to another Courts but this requirea an 
order of transfer in each case^ [27th Novembw 
1871.J •■• t.t ••• ••• ••• ••• o xliv 

See Section 23 D. 

Section 46. 

The offences specified in Sections 411 and 414 of 
the Penal Code cannot be considered as two 
distinct offences so as to allow of the procedure 
of this section being adopted. [12th August 
1868.] .., ,., .,• ,,, ,,, ,., 4 xiv 
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ACTS— continued. Vol. Paqb. 

Section 61. 

" The Magistrate of the District'' appUea only to the 



Magistrate of the pwiiicnlar District in which 
the Court, which imposes the fine^ sits. [20th 
February 1867.],,. ... 3 



XXIX 



Section 62. 

1,_^ order issued by a Magistrate, under 
this section, in consequence of a mahazir- 
nama signed by certain persons, but with- 
out any notice to the defendant or enquiry 
by the Magistrate, is illegal. (16th August 

Xc5oy./ ••• ••• ••• ••• ••• ••• * ixvii 

2. — The Sub-Magistrate issued an order to two per- 
sons directing them to remove a certain embank- 
ment whereby the adjacent lands of the com- 
plainant were in danger of being flooded ; 
Held, that the act of the defendant was not an 
act which could be prohibited by the Sub-Ma- 
gistrate under this section. (22nd February 

XOfU.) ..I ••• ••• ••• »•• ••• O XIX 

8. — Under -this section it is necessary that the direc- 
tion should be addressed to a particular person, 
or particular persons, and not to the public ge- 
nerally, and with reference to a particular oc- 
casion only, not for a continuance. [17th Au- 
gust 1875.] ... ••• ••• ... ,«» 8 IX 

Section 67. 

See Section 249. 

Section 68. 

This section is limited to cases in which no complaint 
has been made, and the Magistrate proprio 
motu institutes a prosecution. [29th December 

J>OfX«J •«• •*• **• .•• ••• «.. O X 

Secti(m 132, A. 

The Assistant Magistrate on a review of the proceed- 
ings of the Sub-Magistrate passed orders 
dii*ecting that certain produce should be deli- 
vered over to the parties whom he considered 
entitled thereto. The Subordinate Magistrate 
had pa>ssed no orders under this section. Held, 
that the orders of the Assistant Magistrate 
were made without any jurisdiction. [29th 
March 1870;] - ,r« ... ... 5 xxii 
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Section 138. 

The Kamam of a village is not boand to report the 
commission of offences other than those specified 
in thia section, [l^th March 1867.] .p. .»• 3 

Section 163. 

1. — ^The defendant was convicted of contempt 
of Conrt; nnder this section^ for having 
.refused to sign a ^oposition gfiven hj him as a 
witness in the conrse of a Revenue enquiry- 
The High Court set aside the conviction. [9th 
January 1871.] • $ 

2. — The Magistrate convicted the defendant of coup 
tempt of Courts under this section^ and sen- 
tenced him to pay a fine of Rupees 10^ or in de- 
fault to suffer two days' imprisonment. Held, 
that the Magistrate had not exceeded his 
powers. [11th January 1871.] 6 

Section 167. 

The words ''removeable from his office without the 
sanction of the Oovemmenf have reference 
only to '' public servants." The sanction of 
Government is required for the prosecution of 
any Judge, if a complaint is made against him 
as a Judge. [29th March 1871.] , 6 zxii 

Section Ifl. 

When a Civil or Criminal Court sends a case for in- 
vestigation to a Magistrate under this section, 
the Magistrate to whom the case is sent must 
himself hold the investigation. [10th November 
lofvl.j «.. ••• ... ••« ... ... o li 

See also [20th November 1871.] ... ..;• ... 6 xli 

Section 273. 

Section 180. 
See Section 24:9. 

Section 184. 

The words '^ order the attachment of any moveable 
or immoveable property" in this section are 
enabling and not restrictive, and the Magistrate 
may attach both kinds of property. But he 
must issue his warrant of attachment simulta- 
neously with the proclamation if he resort to 
attachment at all. ^12th May 1869.] 4 xlviii 
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Section 196. 

All applications from Judges and Magistrates for 
bringing into operation the provisions of this 
section should be made through the High 
Court. [25th November 1869.] ••• 5 ix 

Section 205. 

See Examination of Accused. 

Section 209. 

1. — The provisions of this section apply to cases 
triable by the Magistracy concurrently with 
the Session Court. [lOth November 1884.] ... 3 ii 

2.— The power given to a Magistrate by this section 
cannot properly be exercised except with a 
view to the committal of a case for trial be- 
fore a Court of Session. [26th July 1866.],. • 3 iv 

Section 219. 

1. — ^Where a defendant is bound over to appear and 
fails to attend^ this section requires that the 
Magistrate shall form a reasonable opinion that 
there has been wilful default before issuing 
process to enforce the penalty, (9th April 1869.) 4 xliv 

2. — ^There is nothing illegal in requiring defendants 
to execute a recognizance to appear from that 
date until the close of the trial. No notice is 
necessary before proceeding to enforce the 
penalty; [17th November 1871.] ... ... 6 xxxix 

Section 228. 

A Magistrate has no jurisdiction to order a sum of 
money deposited under this section, for the re- 
fund of which an application was made, to be 
credited to Government. (13th December 1870.) 6 ix 

Section 249. 

Sanction was given by the Magistrate for the prose- 
cution of defendant for having made a false 
charge against the complainant. The Magis- 
trate dismissed the complainant under Section 
67 on the ground that the complainant had 
taken no steps to prosecute for three months 
after the sanction was obtained. Held, that 
though Section 67 was wrongly quoted, the 
Magistrate had discretion under Section 249 
to dismiss the complaint. (9th January 1871.) 6 x7 

Section 255. 

See ACT VIII OF 1809. 

Section 404. 
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Section 259. 

This section only applies to cases wliich £all within 

Chapter 15. (24:th March 1869.) 4 xli 

See Sub-Magistbate, 
Section 266. 

This section only requires the Magistrate to hear 
such witnesses as the accnsed shall prodace in 
his defence. (4th February 1869.) 4 xxix 

Section 269. 

Dismissal of a complaint under this section^ in conse« 
quence of non-attendance of the complainant^ 
the order of dismissal having been passed be- 
fore the trial commenced/ amounts to a dis- 
charge without trials and does not bar the com- 
plaint from being again preferred. (1st April 
1868.) mm ,,, ,.« ••• ,,. ,«• 4 yiii 

Section 270. 

1. — In a trial for causing hurt^ the Sub-Magis- 
trate awarded oompensation to the de- 
fendant under this section for a frivolous and 
vexatious complaint. Held, that this section 
did not apply to such a case. (4th November 

xO/Uy *.• ••• ••• ..• ••• •.. O Xl 

2. — ^This section applies only when a complaint of an 
offence triable under Chapter 15 is dismissed. 
[21st December 1871.] 6 xlix 

Section 273. 

1.— Under this section a full power Magistrate may 
refer for enquiry to a Subordinate Magistrate 
any criminal case. The reference may be for 
enquiry or for trial by the Sub-Magistrate or 
with a view to commitment. [23rd March 

XoOV/.J ... ... ••• ••• ••• ... 4 Xl 

2. — By virtue of this section and of Sections 1 and 2 
of Madras Act I of 1863^ a Sub-Magistrate is 
enabled to convict persons accused under Sec- 
tion 174 of the Penal Code for disobedience 
to summonses issued by himself. [18th May 

XoD«/.J ... ••■ !•• ••• ••• ■•• ^ 11 

3. — This section is inapplicable to a case referred to 
a Magistrate under Section 171. [20th Novem- 
ber 1871.] 6 xli 
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Section 277. 

A Divisional officer to whom a case is referred by a 
3rd Class Subordinate Magistrate, under this 
section, is bound to form his own judgment and 
pass sentence thereon. [8th November 1870.] 5 

Section 294. 

This section does not authorise the imprisonment 
of sureties. [20th August 1869.] ... ... 4 

Section 296. 

See Section 301. 

Section 301. 

When a Magistrate required security from persons 
for their good behaviour under Section 296^ andj 
in default, sentenced them to six months' rigo- 
rous imprisonment, held that the order was 
illegal, as this section requires that such per- 
sons should be committed to prison until the 
security be furnished. In fixing the amount 
of security the Magistrate should not go be- 
yond a sum for which there is a fair probabili- 
ty of the defendant being able to find security. 
[26th April 1869.] 



• • • 



••• 



• • • 



Section 316. 

1. — Where the Magistrate's order directed the 
defendant to pay a monthly sum for the 
maintenance of his wife, and directed that the 
defendant be rigorously imprisoned for the 
term of 15 days for every breach of the order 
under this section, the High Court quashed 
the latter part of the order as being irregular 
and bad in substance. (28th July 1870) 

2.— The issue of a warrant under this section is per- 
missible for every breach of an order of main- 
tenance, but a defendant cannot get out of his 
liability for any payments by the failure to issue 
a warrant for the levy of t^t payment. The 
result of issuing it lor an aggregate of pay- 
merits is that one month's imprisonment would 
alone be awardable when in default. [19th 
April 1871] ••• ,«• ••• ... ••• 

Section 318. 

1.— In order to give a Magistrate jurisdiction 
to make an order under this section, he 
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most be eatisfied that there exists a dispate 
likely to induce a breach of the peace, and he 
mnst record the grounds of his being so satis- 
fied. The question whether any such evidence 
existed is one for the consideration of the High 
Court. [15th May 1869] 4 zlix 

2. — A Magistrate proceeding under this section is 
bound to examine any witnesses tendered in 
support of the respective claims to actual pos- 
session of the land in dispute before passing an 
order. (28th November 1870) 6 iv 

Section 320. 

1. — ^This section gives special jurisdiction to 
Magistrates wiiSi full powers, and, in the cases 
provided for by it, the general power ^ven to 
any Magistrate by Section 62 is barred. (21st 
February 1867) 3 xxiii 

2. — Bight of way is a right of use of land within 

the meaning of this section. (1st June 1868)... 4 xt 

3. — The jurisdiction given by this section should not 
be exercised except on clear and satisfactory 
proof. (4th January 1869) 4 xxvi 

Section 380 A. 

The Beport of the Chemical Examiner to Govern- 
ment may be acted upon as evidence by all 
Criminal Courts by virtae of this section of the 
amended Code of Criminal I^ocedure. (23rd 
December 1870) 6 xi 

Section 404. 

The High Court alone under this section can set 
aside the finding of a Sub-Magistrate who, 
acting without jurisdiction, has held a trial and 
acquitted the accused under Section 255. (26th 
July 1869) ^ 4 ki 

See ACT VIII OP 1869. 
Section 405. 

1. — The High Court has power to mitigate a sentence 
passed by a Magistrate and confirmed on appeal! 
by the Court of Session under this section and 
Section 428. (30th April 1889) « xxxvi 

2. — The High Court as a Court of Revision, has juris- 
diction to set aside a finding of acquittal by 
a Session Court by virtue of this section, (26th 
August 1869) 4 1^ 
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3. — ^Where there is no such error in the Proceedings 
as makes the conviction or the acquittal con- 
trary to law, the High Court has no power of re- 
vision under this section ^ (29th November (1869.) & X 

Section 426, 

See Section 439. 

Section 428. 

See Section 405. 

Section 435. 

Where the Session Judge is of opinion that a Sub- 
Magistrate has convicted the defendant of an- 
offence which the Sub-Magistrate has no power 
to try, the Session Judge may, under this 
section annul the conviction and direct the com- 
mittal of the accused for trial. (21st July 1870.) 6 xxxiiL 

See Section 404. 

ACT VIII OF 1869. 

Section 439. 

A Police Constable Was tried and convicted under 
Section 44 of Act XXIV of 1859, and sentenced 
to fine and imprisonment. On appeal the con- 
viction and sentence were reversed on the 
ground that there had been irregularity of 
procedure in not recording evidence for the 
prosecution, and in only taking down the suh" 
stance of the prisoner's statement. Held^ that 
the question was whether there had been such 
error and irregularity as to prejudice the ac- 
cused and to occasion a failure of justice. That 
if not, the order reversing the conviction was 
rendered bad in law by Section 426 and Section 
439 of the Code of Criminal Procedure. [10th 
November 1871] ••• ... 6 olIf 

Chapter XIV. 

The course taken by a Magistrate before prepar-^ 
ing a charge under this chapter must depend 
upon the circumstances of each case, and the 
Magistrate should exercise his discretion in the 
matter. [16th December 1864.] „^ ,., 3. 



If 



See Complaint.. 
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Chapter XVI. 
See Section 209. 

Chapter XIX. 

In an enquiry under this chapter tlie defendant 
should have an opportunity of cross-examining 
the witnesses produced against him^ of making 
his own statement^ and oi calling witnesses on 
his own behalf. [3rd November 1868.] ... 4 xxii 

Chapter XXII. 

1. — ^A Magistrate has no gpround for proceeding un- 
der &is chapter where there is no* dispute as 
to the fact of actual possession of either the land 
or crop. (13th July 1868.) 4 xiii 

2. — ^The enquiry contemplated by this chapter is a 
personal enquiry before the Magistrate who 
makes the order. (ISth November 1868.) ... 4 zx 

3, — ^The actual possession intended by this chapter 
does not include the occupancy of a mere tres- 
passer. (9th January 1871) 6 xiii 

ACT X OF 18G2. IStamp DuUes.'] 

IBepealed by Act YII of 1870.] 
.Section 3« 

1 — ^The words '' unless in any case in which 
a higher penalty is imposed'' and '' not exceed- 
ing'' apply botn to the penalty of Bs. IqO and 
to one lugher than ten times the value of the 
omitted stamp. [15th February 1867.] ... 8 xxvii 

2 .-<- Attesting witnesses and persons who draft docu- 
ments and note the fact with their signatures 
at the foot do not come within the words 
*' make^ execute, Bign, or be a party to/' and 
are, therefore, not punishable under it. (ISth 

February 1867.). -• 3 xxvii 

See ACT I OF 1808. 

ACT I OF 1868. [Madeas Act.] [Second CUua 8ub'Magisirates.'\ 

Sections 1^2. 

A Sub-Magistrate who issues a summons may take 
cognizance of the offence of disobedience to 
that summons notwithstanding the repeal of 
Madras Act I of 1863. (2eth July 1869.) ... 4 li 

flee ACT XLV OF I860, s. 174. 
ACT XXY OF 1861, «. 273. 
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ACT III OF 1864, [Madras Act.] lAhkarry.'] 
Section 21. 

I.-— Prima fade, toddy is fermented palm juice. A 
conyiction nnder tliis section for selling toddy 
without a license upheld^ although no evi- 
dence was given as to whether fermentation 
had taken pkce. (21st October 1870.) 5 xacsvi 

2.— The Magisti'ate convicted the accused under this 
section^ and directed the confiscation of certain 
arrack found in his possession. Held, that the 
accused being a licensed vendor^ the arrack was 
not liable to confiscation. (4th November 1870.) 5 zli 

3. —Prisoners were sentenced to fines under this sec* 
tion and Section 22^ and^ in default of payment of 
fine^ to rigorous imprisonment. Held, that ad fine- 
in these cases was the only assignable punish- 
ment^ and by Sections SO^ 31 and 82 a specified 
procedure is laid down for the levy of the penal- 
ty^ Section 64 of the Penal Code had no appli- 
cation. (20th November 1871.) 6 zl 

Section 22. 

Upon a conviction under this section for conveying 
liquor without valid permits^ it appearing that 
the defendants produced permits by the Taluq 
Abkarry Benter covering the amount of liquor 
which was being conveyed^ but made out in the 
names of third parties who were not present 
when the liquor was seized^ but on whose behalf 
the liquor was at the time of seizure beinff con- 
veyed ; Held, that the permits were valid and 
the conviction was bad. (20th July 1870.) ... 5 zxix 

See ACT I OF 1866, s. aO. [MADSA8.] 

Toddy. 

ACT VI OP 1864. iWhipiping Act.'] 

I ^ — When a person is convicted at'one time ei two or 
more bnences punishable under the Penal Code^ . 
the Court is empowered to sentence the prisoner 
in the one case to rigorous imprisonment and 
in the other case to whipping under this Act. 
[18th Februfitry, 1870.] .i. & xtUi 

2.— In order to justify a sentende of whippings iho 
previous conviction must be of the same spe-^ 
cificofEence. [26th October 1869.1 ... ... 5 i 

8.~-See also High Court Proceedings^ [25th Octo- 
ber 1869.] ••• ... ••• ..• ... 5 1 

4.<— See also High Court Proceedix^. [28th October 
1870J ••• •.« ••• ••• ••• •^•^ ^ 
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Section 9. 

A sentence of flogging cannot be carried out after 
the expiry of the limit of 15 days from the date 

of sentence provided by this section. [13th 

November 1871.] 6 xxxviu 

Section 11. 

[Repealed by Act X of 1872.] 

The meaning of the words " execution shall be 
stayed'' is that the staying shall be final. [25th 
July 1864.] ... ,.. .•• ..♦ ... 3 i 

ACT XIII OP 1864, \_Emigration.'\ 

[Repealed by Act VII of 1871.] 
Section 71. 

Recruiters of Emigrants charged under this section 
must be tried by the Magistrate within whose 
jurisdiction the holding out of false pretences 
to the labourers took place. [16th March 1868.J 4 iv 

4;CT III OP 1866, [ILldba.8 Act.] ^Punishment under SpeciaX or Local Lcuvs/] 

1« — Magistrates of all grades are^ under this Act^ 
competent to try persons charged with offences 
under Section 26 of the Railway Act XXVIII of 
1854. [2nd Apiil 1668.] 4 ix 

2.— By this Act a Native Deputy Magistrate has 
power to try Police Officers above the rank of 
a private charged with offences under the Madr- 
ras General Police Act XXIV of 1859 notwith- 
fitanding the proviso in Section 50 of the latter , 
enactment. [7th July 1869.] 4 Hv 

8. — ^This Act authorises every Magistrate to take 
cognizance of offences against Act XIII of 
1869. [9th August 1869.] 4 b.iv 

4. — ^The jurisdiction conferred on Magistrates by this 
Act is not ousted by the Schedule to the Code of 
Criminal Procedure as amended by Act VIII of 
1869. (4th June 1872) 7 vi 

5. — See also High Court Proceedings. (29th June 

xoi M»j «•• ... ... .•• ••• ... f viii 

JVCT V OP 1865, [Madsas Act.] [lb Amend Act XXIV of 1858.] 

A Hindu priest was diarged with knowingly and 
wilfuUy solemnising a marriage between per- 
sons one of whom professed the Christian reli-^ 
gion^ the said priest not being duly authorised 
under Section 6 of this Act^ an offence pun- 
ishable under Section 56. The Session Judge 
discharged the accused without .trial on the 



*** ••• ••• («« 



ACT XI OF 1866, iMofussil Small Ccmse Courts.'] 
See ACT III -OF 1873. 8. 27. 

ACT I OF 1866, [Madras.] IMiUta/ry Cmtowments Act] 

Section 30* 

Beer is not included in tlie term " spirituous 
limior/' as used in this section. (14th March 
1873.) 



• •• t * • 



ACT XX OF 1866, iRegistraUon Act] 

[Bepealed by Act VIH of 1871.] 
Section 17, Clause 2, 

The registration of a deed of division of immoveable 
property of tiie value of more than Rs, 100, 
executed by menjbers of an undivided Hindu 
family is optional, and a suit will not lie to 
compel registration. (9th December 18701 
rSee S. A. No. 285 of 1875.] ^ 
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ground that the enactment in question was in- 
applicable to the celebration of a marriage ac- 
cording to the Hindu form by a Hindu priest, 
though one of the contracting parties was a 
Christian convert. Held, that this view of the 
law was erroneous, and that the accused was 
prima fa^ie liable under this section. (21st 
March 1871.) 6 xx 

See ACT XXrV of 1859, ». 48. 

ACT X OF 1866, [Madras Act.] {Towni Improvement Act.] 
Section 108. 

Defendant was charged, under this section, with 
having used a place not licensed by the Munici- 
pal Commissioners as a slaughter house. The 
defendant had killed a sheep on his own premises 
for his own use. Seld, no evidence of the 
ofEence charged. [1st February 1871.] ... 6 xviii 

Section 114. 

The continuing of offensive trades in premises al- 
ready used is not an offence under this section 
which applies only to the fresh dedication of 
premises to certain offensive trades. (4th Feb- 
ruaryl870.) •«• •• ... 5 xvi 

ACT X OF 1865. ^Ths India/n, 8uece88i<m Act.] 

A bond is not to be taken from a person to whom 
probate is granted under this Act. [22nd De- 
cember 1866.] ... 
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ACT I OF 1868, ILainguage of LegiaUUive Aet$.2 
Section 6. 

By tihis section an offence committed nnder Section 
8 of Act X of 1862^ when that enactment was 
in f oroCj is still an offence and mm be tried 
nnder that enactment. By force of Section 3, 
Clanse 1 of this Aot^ the mere rmealing of Sec- 
tion 2 and Schedule 3 of Act aYIII of 1869 
by Act XIY of 1870, did not per se revive the 
repealed portion of Act X of 1862. (30th July 

lOflA.J ••• ... ••• ••• ••• ••• # IX 

ACT IZ OF 1868, (C^rHficaiB IVw.] 

[Bepealed eseept m to the TtaasB dae under Act IX of 1869.] 
Section 17. 

Where it is sought to recover the penalty described 
in tiiis section from any person who omits to 
take out a certificate, the Collector who issued 
the notice should prefer a complaint before a 
Magistrate, and the Collector cannot prefer 
the complflont before himself in his capacity of 
Magistrate. [26th July 1869.] 4 bdi 

ACT m OF 1869, [Xaobas] [Bmwmm Ofieer^ Bymmoni."} 

1.— This Act confers no authority upon Bevenue Offi- 
cers to summon a subordinate to attend for pur- 
pose of carrying out a sale of land for arrears af 
Kevenue. [15th July 1870.] 5 zzviii 

2. — This Act gives a Tahsildar power to issue sum- 
monses. [30tii November 1871.] • 9 zUy 

3...But does not authorise him to issue a summons 
to any person to appear before any other person 
but himself. [21st August 1872.} 7 z 

4.— This Act is the only provision of the law, which 
authorises a Tahsildar to issue a legal summons, 
disobedience to which would constitute an 
offence. [4th November 1872.] 7 xi 

See ACT XLV OF 1860, «. 174. 

ACT VIIX OF 1869, [Cods ^OriminaZ Ptoeedtifre Amendment Act.^ 
[Bepealed by Act X of 1872.] 
When a Subordinate Magistrate of the Ist class 
acting without jurisdiction held a trial and ac- 
quitted the accused person under Section 255 
of the Code of Criminal Procedure : Held, that 
the High Court alone could set aside the find* 
ing uMer Section 404^ and that the Magistrate 
of the District had no power to do so under 
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Section 436 of the Code as amended by this 

Act. [26th July 1869.] 4 Ixi 

See ACT III OF 1865| CMiJ)EAS.] 
ACT XYIII OF 18G9, IGeneral Stamp Act,^ 

Section 29. 

1. — Intention to evade payment of stamp duty is 
not an essential ingredient to the offence 
described by this section. (28th November 

XoiV/.i ••• ••• ••• •■• ••• •••V ipr 

2. — A Schedule appended to a deed of sale does not 
require to be stamped under the provisions of 
this Act. (3rd November 1871.) 6 

Section 49. 

A bond written partly on one and partly on another 
stamp paper, the two aggregating the proper 
stamp leviable, was tendered in evidence with- 
out the certificate required by this section. 
Eeldy that there was a deficiency in the stamp 
on the bond^ and therefore a Imbility to the 
penalty. That the deficiency must be held to 
be equivalent to the difference between the 
value of the stamp on one of the papers and 
the whole value chargeable. (6th November 

XOf^.l ••• ••• ••• 
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ACT VII OF 1870, ICovH Feeff Aet^ 
Section 31. 

1. — ^An order to repay a fine under this sec- 
tion is au integral part of the sentence^ and 
the fee should be treated as a fine imposed by 
the Court and may be retained in deposit pend- 
ing an appeal where au appeal lies. (20th July 

lofU.J ... ... ... ... ... ... D !gxvii| 

2. — In cases in which the value of property in respect 
of which a certificate of heirship is sought ex- 
ceeds Rupees 1^000^ the stamp duty should be 
calculated on the whole amount and not on the 
excess over Rupees 1^000, under Schedule 1, Ar- 
ticle 12 of this Act, but the exceeding Rupees 
1,000, is the condition of liability. (16th Novem- 
ber 1870.) ... ,., 5 xlv 

3. — ^Notes of judgment furnished to parties under the 
Rules of Practice for the guidance of Small 
Cause Courts are copies of decrees and require 
a stamp under Article 7, Schedule 7 of this Act. 
(20th April 1871.) 
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ACT I OP 1871, iTJie CattU Trespass AcQ 
Section 22. 

This section does not provide for a fine in addition to 

compensation, (1st Augnst 1873.) ... ... 7 zxiv 

ACT III OP 1871, [Madea.8 Act.] iTown^ Improvement Act.] 

1. — Section 154 was not intended to apply to omis- 
sions to take out licenses. It applies to breaches 
of the Act which, in a Policeman^s view are ofEen- 
ces, and regarding which, if committed within 
his view, one of two courses is open to him, viz., 
to arrest without warrant, or to lay an informa- 
tion before a Magistrate and apply for a sum- 
mons or warrant; [29th December 1871.] ... 6 i 

2. — A mere publication of a bye-law with a penal 
clause at the end which had not been passed by 
the Municipal Commissioners or approved by 
the Government as applicable to the bye-law in 
question, though it was so passed and approv- 
ed in reference to other bye-laws, cannot avail 
to legalize the infliction of the penalty. [17th 
February 1875.]... ... ... 8 iii 

3. — Bye-laws requiring licenses in cases in which this 
Act, by specifying the cases in which they shall 
be required has implicitly declared that they shall 
not, are in violation of the Act. [17th Feb- 
ruary 1875.] ... ••• ••• ..• ••• 8 m 

ACT VIII OP 1871 iBegistration, AcU^ 

Section 17. 

See ACT VIII OP 1869, s, 269. 
ACT XXV OF 1871> [Madras Act.] IRaiUmy Ad Jmend/mMt Act^i 

Section 21. 

On the 10th April 1874, prisoner's cow stray- 
ed on a Bailway provided with a fence. On 
the 1 3th June following. Government pub- 
lished Bules, under this section, determining 
what kind of offences should be deemed to be 
suitable for the exclusion of cattle. On the date 
of the offence there were no such Rules. No 
evidence was offered of the state of the fence,, 
and the prisoner was convicted solely on his ad- 
mission that he was the owner of the cow. 
Held that in this case, the state of the fences 
required specific proof, in the absence of 
which the conviction could not be sustained. 
[18th January 1875.] ..* .8 I 
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ACT I OP 1872, ITfie Indian Evidence Acf] 

Section 30. 

This section is an exception, and its wording sliows 
that the confession is merely to be an element 
in the consideration of the evidence. Unless 
there is something more, a conviction upon it 
will stitl be a case of no evidence and bad in 
law. [24th January 1873.] 7 xv 

ACT X OF 1872, [^Criminal Procedure Code,"} 

Section 23 G. 

This section makes the Magistrate of a District 
competent to refer cases under Section 273 to 
a Divisional Magistrate exercising full powers. 
[23rd April 1872.] ... 7 v 

Section 34. 

See Section 283. 

Section 41. 

See Head Assistant Magistrate. 

Section 43. 

See act hi op 1871, a. 154. [Madius.] 

Section 44. 
1. — ^The accused was convicted of theft of some 
bullocks and fined. Under this section the 
Magistrate directed that the Sixes, if col- 
lected, should be paid to the 6th witness as 
compensation for having to return the bullocks^ 
which he had purchased, to the con4)Iainant« 
Held, that this order was bad. The sale to tho 
6th witness was not ^' the offence complained 
of' within the meaning of this section. [3rd 
December 1872.] 7 xiii 

2. — ^This section confers no authority on one Subor* 
dinate Magistrate to refer to another Subordi* 
nate Magistrate a case referred to him for dis- 
posal. [ISth June 1874.] ... ... ... 7 xxxiii 

3.«— There is no provision of the Code which autho- 
rises a Magistrate acting under this section to 
refer the case for enquiry or trial to another 
Magistrate. Section 68 merely authorises him 
to take cognizance of offences without com- 
plaint and to issue summons or warrant. [17th 
January 1872.] ... . ... ••• ... ..•7 ii 

See Section 273. 

ACT III OF 1871, 5. 164. [Madbas.] 



r34 INDEX TO THE MADRAS HIGH COURT RULINGS. 

ACTS — continued. Vol. Page. 

Serfion 72. 

The Magistrate of Cochin, a Justice of the Peace 
but not a European British subject, convicted 
and sentenced a Merchant seaman, a European 
British subject, under cl. 4, s. 83 of Act I o£ 
] 859. Eela, by a majority of the Hieh Court, 
that by force of this section the Magistrate 
had no jurisdiction, (18th December 1873.) ... 7 

Section 144, 
Accused was conyicted by a 2nd Class Taluq Magis- 
trate of insult with intent to provoke a breach 
of the peace. No formal complaint was entered 
in the record nntil after sentence was passed. 
The 2nd Class Magistrate not being authorised 
to entertain cases without complaint, the Dis- 
trict Magistrate submitted that the whole pro- 
ceedings were void under Section 34, Clause 2. 
JBeld, that the 2nd Class Magistrate could not 
be said to have entertained the case without 
complaint, but that he acted in violation of 
Section 144 in not reducing it to writing, jind 
that, under Section 283, the Appellate Court 
would have no power to reverse the Judgment, or 
sentence on the ground of this irregularity. 
[24th Mauch 1873.] ... , 7 

Section 169. 

The Court before which the p^jury is alleged to 
have been committed is to give the permission 
required by this section. A change o[ incumbemt 
leaves it still the same Court.. [12th November 

xo/^.J ••• •*• ••<• ... ... ••• * XJl 

Section 186. 

JSTo Advocate or Attorney of the High Court, or 
authorised Pleader, appearing in defence of aa 
accused person under this section, should be 
required to file a Vakalutnamah. [23rd 
November 1874.] .,. ..# .., ..^ 7 xli 

Section 196, 

Cancellation by Magistrate of his order of discharge, 
under this section, and committal of accused 
held good there being nothing to show that the 
accused had been prejudiced [23rd November 
1D74.J 0*0 -t^ •*• •»• ••• ... / xi 

Section 209. 

The special provisions of this section are applicable 
only in the case of original trials under Chapter 
Xyi. i:?7th February 1875.] S vii 
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AGT5— continued. Vol. Paqh. 

Section S15. 

A discharge of accused without hearing all the wit- 
nesses is irregular but not illegal. The High 
Court declined to interfere. [22nd February 

XO/OtI ••• '<•• ••• ••• ••• ■•• O Y 

See Section 296. 

Section 273. 

This section applies only to criminal cases brought 
before the Magistrate of the District ; either on 
complaint preferred direct to such Magistrate 
or on the report of a Police Officer. [I7th 
January 1872.] ... ... ... ... ,.. 7 ii 

Section 283. 

Under this section the Appellate Court has no 
power to reverse a judgment or sentence on 
the ground of mere irregularity. [24th March 

•LO I t/a I ... •.« t*. ... ••* •.. I A AT 

Section 295. 

This section gives the Court of Session the power 
of calling for the records of any Court subor- 
dinate to it for certain purposes. A Court of 
Session has power to direct a Magistrate to 
enquire into a complaint dismissed by him 
under Section 67 of the old Code or the cor-^ 
responding Section 147 of the present Code. 
(19th March 1873.) 7 xvi 

Section 298. 

A complaint was preferred before the Assistant 
Magistrate against two persons of an offence 
punishable under Section 409 of the Penal 
Code. After enquiry they were discharged under 
Section 215 of the Code oE Criminal Procedure. 
Subsequently the Sessions Court directed their 
committal under this section. Held, that this 
order was ultra vire$* (5th November 1873.)... 7 xxviii 

Section 301. 

See ACT XLV of IMO, s, 224. 

Section 810. 

The ruling of the High Court, reported at 6 M. H. 
C. R., Ap. XXX V III, is still applicable to this 
section of the new Criminal Procedure Code. 
(10th December 1873.) 7 



36 INDEX TO THE MADBAS HIGH COURT RULINGS. 

ACTS^continued. Vol. Page. 

Section 467, 

With the exception of cases triable liy the Court of 
Session exclusively, a Court cannot try any 
offence described in Sections 467, 468 and 469 of 
the Code of Criminal Procedure, when commit- 
ted before itself. [24th March 1873.] 7 xvii 

Section 468. 
As soon as it becomes apparent that a complaint is 
of an offence falling within this section, and that 
it is made without sanction, the Magistrate is 
not competent to entertain it. [16th February 
187o.J ... ••• ••• ••• ••• ••• 

See Section 467, 



8 ii 



Section 636, 
There is nothing in this section to render the levy 
of accumulated arrears of maintenance by a 
single warrant illegal. (11th November 1874.) •• 7 xxxvii 

ACT III OF 1873, [Jfodros Civil Courts' Aci.Ji 
Section 27. 

By this section the general control over all the Civil 
Courts in the District under the Act is now 
vested' in the District Judge. It is only in cases 
in which a defendant is beyond the local juris* 
diction of the District Court, and the Court 
before which the suit is instituted has not other- 
wise jurisdiction under Act XI of 1865, Section 
8, that a reference to the High Court becomes 
necessary. [2 1st October 1875.] 8 x 

ACTUAL POSSESSION. 
See ACT XXV op isei, ch. 22. 

ADJOURNMENT. 

1. — The adjournment of a trial by public proclama- 
tion is irregular and objectionsJble. (1st August 
XOi *■») *•* ••• ••• ••• ••• ••• ^ 

2. — The day to which the hearing is adjourned 
must be fixed. (22nd December 1870) 6 

3. — An order of adjournment should be made in the 
presence and hearing of the parties. (24th 
February 1875.) , ... 8 

See ACT XLV of 1860^ s. 174. 



VI 
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ADULTERY. Vol. Page. 

Where the Session Judge directed the committal 
of the defendant for adultery^ the defendant 
having been already convicted by the Magistrate 
of enticing away : Held, that the sentence pass- 
ed by the Magistrate shoald have been at once 
annulled^ the requisite intention in the one case 
being the substantive delict in the other. (10th 
February 1870.) 5 xvii 

See ACT XLV OF I860, 5. 497. 

House-trespass. 
'^ ADVANCE OF MONEY.'' 

See ACT XIH OF 1869, s. 2. 

ALTERATION OF SENTENCE. 

A Magistrate is at liberty to alter his sentence at any 
time before the despatch of the Calendar to the 
Appellate authority. (29th March 1870.) ... 5 xx 

APPEAL. 

1. — ^It is the duty of Appellate Judges to act so far in 
conformity with the provisions of the Code of 
Civil Procedure as is sufficient to show that the 
Court has dealt with each ground of appeal^ and 
more especially to record distinct findings on ques- 
tions of fact. (22nd July 1869.) ... ... 4 Ivi 

2. — ^The valuation of an appeal must be according to 
the Act in force at the time of its presentation. 
(15th November 1870.) 5 xliv 

3. — In disposing of an appeal the Magistrate at first 
reversed the Sub-Magistrate's decision and 
directed the release of the appellant ; subse- 
quently he recalled this order and confirmed the 
Sub-Magistrate's decision. Held, that the second 
order ought to be set aside and the original or- 
der restored. (8th December 1870.) 6 viii 

4. — ^When the appeal from an order of a 1st Class 
Magistrate hes to the District Magistrate^ the 
cppy of the orde^ should be sent to nim^ and not 
to the Sessions Judge. (14th July 1873.) ... 7 xxiii 

5.«-«When a Criminal Appeal has been rejected 
without hearing the Appellant's Pleader^ and 
it is afterwards proved to the satisfaction of 
the Appellate Court that an adequate excuse 
has been made for the Pleader's non-appearance^ 
it is open to the Appellate Court to re-hear the 
Appecd on its merits. [7th November 1873.]... 7 xzix 

6. — In criminal cases a complainant cannot claim^ as 
of rights to be heard as a respondent in appeal. 
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APPEAL — continued. Vol, Page. 

The matter is^ in each case^ in the discretion 
of the Court, (6th November 1874.) ... 7 xlii 

See Enhanced Punishment. 
APPELLATE COURT. 

See ACT X OF 1872, m. 144, 283, 

Record. 

APPROVER. 

A Session Jadge should not permit the evidence of 
an approver who was examined as a witness 
before the committing Magistrate to be laid be- 
fore the Jury by whom the prisoners were tried. 
[Slst October 1868.] 4 xxii 

ARRACK. 

See ACT III OF 1864, [Madkas.] 

ARREARS OP MAINTENANCE, 

See ACT X OF 1872, 8, 636. 

Maintenance. 

ARREST ON SUNDAY. 

Arrest under Civil process of a Mofussil Court on 
Sunday is legal in this country. [30th July 
1869.J ••• ••• ••• ••• ... ... 4 Ixii 

ASSESSORS. 

See Sessions Judqe. 

AUTHORITY. 

See ACT XLV of iseo, «. 443. 

B. 

BAIL. 

Where the condition of bail bonds given by the de- 
fendants, and by the surety of a security bond, 
was that the defendants should appear when 
called upon; Held, that the defendants and 
their surety were entitled to reasonable notice 
of the time at which the former would be re- 
quired to attend. [13th April 1869.] ... 4 xlv 

BEER. 

See ACT I OF 1866, 8. 30, [Mjld&as]. 

BIGAMY. 

A Hindu Christian convert relapsing into Hinduism 
and marrying a Hindu woman cannot be con- 
victed of bigamy on the ground that he has 
another wife living whom he married while a 
professing Christian. [8th November 1866.]. 3 vii 

BOND. 

See ACT X OF 1862. 



INDEX TO' THE MADRAS HIGH COURT RULINGS. 39 

BREACH OF THE PEACE. Vol. Page. 

When there is evidence which would justify the 
finding of a Magistrate that an act likely to 
cause a breach of the peace has been commit- 
ted, the High Court will not interfere with the 
proceedings of the Magistrate. [8th March 
l869.] ... .•.4 xxxviii 

BURIAL GROUND. 

See Criminal Trespass. 

BUTCHER. 

See ACT XIII OF 1859. 

BYE-LAWS. 

See ACT III OF 1871, [Madras.] 

c. 

CALENDARS. 

Duplicates of Calendars sent by the Magistrate to the 
Session Court should be retained in the Session 
Court for a period of three years, after which 
they may be destroyed or returned to the 
Magistrates' offices. (1st December 1870.) ... 6 vi 

See ACT xm of i859. 

CANCELLATION OF ORDER OF DISCHARGE. 

See ACT X OF 1872, 8, 196. 

CANTONMENTS. 

See ACT I OF 1866. 

CASE REMANDED. 

See Regulation XIV of 1816, s. 22. 

CATTLE. 

The mere fact of allowing cattle to stray, whereby 
damage is caused to the complainant, affords 
no evidence to support a conviction on the 
charge of mischief. (10th November 1871) . ... 6 xxxvii 

See ACT XXV of 1871, 8. 21, 

CATTLE TRESPASS. 

See ACT I OF 1871. 

CAUSE OF ACTION. 
See Jurisdiction. 

CAUTIONING PRISONER. 

It is not necessary for a Magistrate to caution a 
prisoner before receiving his or her statement. 
(9th December 1869.) 5 xi 

CERTIFICATE OF HEIRSHIP, 

See ACT VII OF 1870. 
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CERTIFICATE OF SALE. Vol. Page. 

See ACT VIII OP 1859, 8. 259. 
ACT XVIII OF 1869, «. 49. 
ACT VII OP 1871, $. 17. 

CERTIFICATE TAX. 

See ACT IX OP 1868. 

CHANGE OF JUDGE. 

See ACT X OP 1872, $, 169. 

CHARGE. 

A charge alleging a previons conviction need not 
show the extent of the former punishment. 
(17th April 1868.) ... 4 xi 

See AccoKPLiCE. 

ACT XLV OP 1860, «. 824. 

False Evidence. 

CHEATING. 

The defendant was convicted of cheating. He ap- 
plied to the Tahsildar for a specified quantity 
of land on cowle tenure free of tax for five years, 
and falsely represented that the land was 
waste land. Held, a good conviction. [6th 
January 1871.] •• ... 6 xi 

CHEMICAL EXAMINER. 

See ACT X OP 1872, 8. 380 A. 

CIVIL COURTS' ACT. 

See ACT HI OP 1873. 

CIVIL PROCEDURE CODE. 

See ACT VIII OP 1869. 

COMMITMENT. 

A coinmitment by a Sub -Magistrate to the Session 
Court with respect to offences not exclusively 
triable by the Session Court is good. (23rd 
January 1871.) .•• «,« .•• .,, ... 6 xvii 

COMPENSATION. 

See ACT XIII OP 1869. 

ACT XXV OP 1861, 8, 270. 
ACT I OP 1871, 8. 22. 

COMPLAINT. 

In cases triable under Chapter XIV where a Magis- 
trate^ on account of the non-appearance of the 
complainant^ or for any other sufficient cause, 
is satisfied that the charge cannot be substanti- 
ated^ he may dismiss the complaint. The dis- 
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COMPLAINT— coneinwed. Vol. Page. 

missal will not bar i^e complaint being again 

entertained. [8th December 1870.]... ••• 6 viii 

See ACT XXV op 1861, 8. 249. 

Adjournment. 
Magistrate* 

COMPULSORY LABOR. 

See ACT I OF 1868. 

COMPOUNDING OPPBNCB. 

See act XLV of i860, s. 404. 

CONCEALING BIRTH. 

See ACT XLY OF 186Q, 8. 318. 

CONFESSION. 

The prisoner was convicted of theft on his own con- 
fession. The charge to which the prisoner 
pleaded did not allege the taking oat of the 
possession of some person dishonestly^ and 
there was no evidence of such taking. Beld, 
that the conviction was bad. [28th October 

AOrU.J ••• ••* ••» ••• t.i III O 

See ACT I OF 1872, s. 30. 

CONFISCATION. 

See ACT III OF 1864, 8. 21. 

CONTEMPT. 

See ACT XLV OF 1861, ». 163. 

CONTRACT. 

See ACT XIII OF 1869. 

CONVERTS. 
See BiGAMT, 

Maintenance. 

CONVICTION. 

See act XLV of i860, ss. 181, 188, 193. 

Incomplete Trial. 

Sentence. 

Theft. 

COOLIES, 

See ACT XIII OF 1859, s. 2, 

COPIES. 

See Appeal, 

Orders. 
Stamp. 
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COHPUS DELICTI, Vol. Page. 

See Theft. 

COtJRT FEES. 

See ACT yii of 1870. 

COWLE. 

See Cheating. 

CRIMINAL APPEAL. 
See Appeal, 

CRIMINAL BREACH OP TRUST. 

1%— Conviction of the pledge of a turban, on tie 
charge of criminal oreach of tnist for wearing it^ 
quaked. (I8th September 1866.) 3 vi 

2. — A person who pledges what is pledged with him 
may be gailty of criminal breach of trust* (23rd 
May 1871.) • ,., ..♦ .„ 6 xxviii 

See ACT XLV OP I860, $. 409. 
ACT I OF 1849, 8. 9. 

'f Dishonestly," 

CRIMINAL PROCEDURE CODE. 
See ACT XXV of isei. 

ACT yill OF 1869. 
ACT X OF 1872. 

CRIMINAL TRESPASS. 

1 .-^Accused was Ejman of complainant's family. 
Complainant obtained a decree setting aside an 
alienation made by accused* In execution, 
complainant obtained possession from the 
alienee. The accused entered on this land. 
Held, that he had not committed the offence of 
criminal trespass. [10th February 1871.] ... 6 zix 

2. — Defendant was convicted of criminal trespass for 
having enclosed and commenced to cultivate 
a portion of a burial ground. Held, that the * 
conviction was right. [28th March 1871.] ^. 6 xzv 

8. — Defendant was convicted of criminal trespass for 
including in his own land a portion of a public 
foot path. Held, that he was wrongly convicted. 
[25th May 1871.] „ 6 aixri 

cross-examination. 

See ACT X OF 1872, 5. 19. 

custody. 

See ACT XLV OF I860, «. 224^ 
ACT X OF 1872, 
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D. 

DEAF AND DUMB PRISONER. Vol-, Page. 

See Pbisoneb. 

DECREE. 

A plaintiff cannot recover more than is clearly 
given to him by the decree either in express terms 
or by necessaiy inference. Where the plaint 
prayed for interest up to the date of the suit 
together with subsequent interest^ and the de^ 
cree purported to be an award in accordance 
with the prayer of the plaint ; Held, that the 
plaintiff was not entitled to interest subsequent 
to the date of the decree. [4th November 
1869.] 



••• «»• ••• •»• ••• 



DEED. 

See ACT XX OF 1866, a. 17, cl. 2. 
ACT XVIII OF 1869. 

, • • • • • 

DEFAMATION. 

The Qumastah of a Guru or Priest was convicted 
of defamation for having published an order of 
his master ex-communicating the complainant 
from his caste. The letter publishing the ex- 
communication was a statement that complain- 
ant disobeyed some one and treated him with 
disrespect. Held, that the letter contained no 
expressions defamatory j^er se, [20th December 
1871.J ••• ••• ..« ... ••• ••• o ;clvil 

DEFAULT. 

See ACT XXIV of 1869, s. 48. 

MADRAS ACT III OF 1864, m. 21, 22, 64. 

DEPOSIT. 

See ACT X OF 1872, 8. 228. 

DEPOSITION. 

The depositions of Ghosha ladies examined before 
the committing Magistrate in the presence of 
the accused are not admissible in evidence on the 
trial before the Session Court. (19th August 

loOo*) ••• ••• ••• ••• ••■ •** ' XV 

See ACT XXV of 1861, s. 163. 
Approver. 
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DEPUTY COLLECTOR. Vol. Paoi. 

See ACT VII OP 1867, 8. 3. 

DIRECTION TO ASSESSORS. 
* See Sessions Judge. 

DISCHARGE. 

A prisoner is entitled to he discliarged from custody 
immediately on the judgment of acquittal being 
pronoanced, and no formal warrant is necessary. 
(30th October 1869.) 5 ii 

See ACT X OF 1872» 8. 215. 

PowEX TO dibegt Comxittal. 

'^ DISHONESTLY." 

1.— This word in the Penal Code means the doing an 
act with the intention of causing wrongful loss 
or wrongful gain ; and wrongful gain is gain by 
unlawful means of property to which the person 
gaining is not legally entitled. (18th September 

Ac$Ovf.) ••• ••• ••• ••• ■•• ••• tS VI 

2.— -Accused was convicted of robbery, but the Ma- 
gistrate found that the property taken was not 
taken with any dishonest intention. Held, that 
the convietion was bad. (2Sth October 1870). g zxxviii 

See Cbixinal Bbeach of Tbust, 

DISMISSAL OP COMPLAINT. 

See Complaint. 
Maqistbate. 

DISOBEDIENCE. 

See ACT XLV of iseo, ««. m, iss. 

act I OF 1863. [Madras.] 

Adjoubnment. 
Summons. 

DISTRAINT. 

See Rioting. 

DISTRICT MUNSIF. 

See act VII of 1867, s. 3. 

DUMB PRISONER. 

See Pbxsoneb. 

DUPLICATES OP CALENDARS. 

See Calendabs, 
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EMIGRANTS. Vol.. Page. 

See ACT XIII OF 1864, 8. 71. 

ENHANCED PUNISHMENT. 

Five persons were convicted of mischief, one pri- 
soner appealed . Notice to attend the hearing of 
the appeij was sent to all five, of whom only 
three attended. Tbe Head Assistant Magis- 
trate, howerer, enhanced the sentence passed 
on all. Held, that the enhanced sentence pass- 
ed on the prisoners who did not appear, and / 
who disclaimed all intention of appealing, must 
be annulled. [4th March 1875.J •»• ,.. 8 viii 

See ACT X OF 1872, 8. 46, 

ESCAPE. 

Escapes by parties detained for offences not pun- 
ishable under the Penal Code are punishable 
under that Code. [22nd December 1866. J 3 xi 

EUROPEAN BRITISH SUBJECT. 

See ACT I OF 1869, 8. 83. 
ACT XXIV OF 1858^ 8. 48. 

EVIDENCE. 

A conviction based upon evidextce taken in the ab* 
sence of the accused is illegal. [8th April 
1867.J ••• ... ••• ..« .,« ... 3 xxxiv 

See AccoMFLicK. 

ACT XXV OF ISei, 8,980 A. 
ACT I OF 1872. 

Approver. 

Breach of the Peace. 

Confession. 

Deposition. 

False Evidence. 

EXAMINATION OP ACCUSED. 

If the examination of an accused person taken before 
a Ma^strate is afterwards read in evidence at 
the trial before the Session Court, the whole of 
it should be read out. (11th November 1869.) 5 iv 

'' EXECUTION SHALL BE STAYED.'^ 

See ACT VI OF 1S64, s. 11, 

EXEMPTION. 

See Witness, 
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EXTORTION. . Vol. 

The defendant was junior vakil for tlie complainant 
(the defendant in a case before the Magistrate) 
and was instructed by his senior to apply for 
an adjournment, but the defendant obtained a 
bond from the complainant and conducted his 
defence. The defendant was convicted of extor- 
tion. Held, that the conviction was bad. (14th 
January 1870.) 



Paqk. 



••• 



P. 

FALSE EVIDENCE. 

1 , — ^Whenaparty makes a false statement while legally 
bound by solemn affirmation, the fact that the 
statement was one tending to criminate himself 
will not justify his acquittal on acharge of giving 
false evidence. (21st February 1867.) 

2.— In cases of giving false evidence^ a separate 
charge against each prisoner must be framed and 
separate trial held of each charge. (15th March 

XOOf •) ..% ••• ••• .•• •.• ••• 

3. — The making of any number of false statements in 
the same deposition is one aggregate case of giv- 
ing false evidence. (1st May 1871.) 

See Abettor. 

FINDING. 

1.-— Until the finding is recorded the trial is incom- 
plete. If before the finding is recorded the 
presiding officer of a Court is removed^ the. suc- 
cessor cannot pass judraient upon consideration 
of the evidence recorded by the predecessor. 
[7th April 1869.] ... 

2 . — Once the finding is recorded a Magistrate is 
not authorised to alter it. [Ist February 1871.] 

See ACT VIII OF 1869. 

ACT XLV OF 1860, ». 324. 

FINE, 

1. — ^A sentence must impose a specific fine on each 
prisoner. [11th November 1869.] 

2. — ^When a fine is imposed in addition to trans- 
portation and the whole or part of the fine is 
levied, it is the duty of the Sessions Judges to 
inform the authorities at Port Blair of the fact. 
[12th November 1870.] . , , 

See ACT XVIII of 1864, «. 34, 

ACT XXIV OF 1869, «. 48. 
ACT III OF 1864, [Madeas.] 
ACT I OF 1871, «. 22. 

Regulation XI or 1816. 
Sentbncb. 
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••• 



«•• 



4 



XIV 



XXXll 



XXVll 



xliii 

• • • 

XVIU 



xliv 



INDEX TO THE MADBAS HiaH COURT BULINQS. 47 

FOREIGN STATES— OFFENCES IN Yot. Paob. 

See ACT I OP 1849. 

FRIVOLOUS COMPLAINT. 
See ACT XXV OP I86I, s. 270. 

G. 

GENERAL STAMP ACT. 

See ACT XVIII OF 1869, 

OOSHA WOMEN. 
See Depositions. 

GRIEVOUS HURT. 

See ACT XLV op i860, s. 338. 

GUARDIANS AD LITEM. 

Guardians ad litem should always be appointed by 
the Court in whicb the litigation is pending. 
[18th November 1869.] ••• ••• «.. 5 viii 

GUILTY KNOWLEDGE. 
See ACT XLV OP i860, s. 411. 

H. 

HEAD ASSISTANT MAGISTRATE. 

A Head Assistant Magistrate has no. power to order 
a Subordinate Magistrate to submit amended 
proceedings ; but if the Sub-Magistrate be a 
Magistrate subordinate to the Head Assistant 
Magistrate^ under Section 41 of the Code of 
Criminal Procedure, the latter may call for ex- 
planations of his subordinates' proceedings. 
[4th August 1873.] ... 7 xxvi 

HEAD OP village; 

See ACT X OP 1872, s, 10. 
HEIRSHIP, CERTIFICATE OP 

See ACT VII OP 1870. 

HIGH COURT. 

The order of the High' Court of the 30th August 
1871, respecting the period of issuing orders 
confirming Sentence of death after receipt of the 
record; is noldnger in force. [3rd April 1873.] ... 7 ^^ 

See Revision. 

HOUSE-BREAKING. 

1 • — Three persons were charged with five distinct 
offences of house-breaking by night and were 
sentenced to two years^ rigorous imprisonment 
in each case. Held, that the Magistrate had 
power only to pass sentences of four years* im-» 
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HOUSE-BREAKING— confiHttcd. Vol, Paob, 

prisonment apon each prisoner, but according 
tx> the sentence all the ponishments inflicted 
would be going on simultaneously. [7th No- 
vember 1870.J 6 xlii 

2.— Prisoner was convicted of house-breaking, his ob- 
ject being to have sexual intercourse with com- 
plainant's wife. Held, conviction valid. (26th 
February 1875.) ••• 8 vi 

HOUSE-TRESPASS. 

The accused was found in the complainant's house 
by night, but he stated that he was there for the 
purpose of carrying on an intrigue with the 
complainant's wife* The complainant refused 
to lay a complaint of house-trespass with intent 
to commit adultery. Held, tiiat the Magistrate 
was right in refusing to convict of a charge 
which the husband refused to make. (15th 
November 1869.) ., ... 5 v 

HUSBAND. 

See ACT XLV OF I860, «« 487« 

HURT. 

See ACT X OP 187% «. 270. 

I. 

IMPRISONMENT. 

See ACT XVIII of 1854^ 8. 34. 
ACT XIII OF I86e« 8. 2. 
ACT XXIY OF 1860, s. 48. 
ACT XLY OF 1860, a.a. 181, 193. 
ACT III OF 1864, 8.8. 21, 22, G4. [ICadsab.] 

INCOMPLETE TRIAL. 

Where the Subordinate Magistrate convicted certain 
persons without allowing them a proper oppor- 
tunity for the summoning and attendance of 
witnesses named for the defence^ the High 
Court quashed the conviction and directed the 
subordinate Magistrate to rehear the case. (5th 
July 1870.) ... «,« ••» ..« ... 5 xxvii 

See FiNDiNO. 

INDIAN EVIDENCE ACT. 

See ACT I OF 1872. 

INDIAN PENAL CODE. 

See ACT XLV OF 1860. 

INDIAN SUCCESSION ACT. 

See ACT i OF 1865, 
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INSULT. Vol. Paoi. 

Accused was convicted by a 2nd Class Talaq Magis- 
trate of insult with intent to provoke a breach 
of the peace. No formal complaint was entered 
in the record until after sentence was passed. 
The 2nd Class Magistrate not beinff authorised 
to entertain cases without complaint^ the dis- 
trict Magistrate submitted that the whole pro- 
ceedings were void under, s. 34, cl. 2 of the Code 
of Criminal Procedure* Held, that the 2nd Class 
Magistrate could not be said to have entertained 
the case without complaint^ butthat he acted in 
violation of Section 144 in not reducing it to 
writings and that under Section 283^ an Ap- 
pellate Court would have no power to reverse 
the judgment or sentence on the ground of 
irregularity. (24th March 1873.) 



« • • 



INTENTION. 

See ACT VIII OP 1869, s. 29. 

INTEREST. 
See Decree. 

IRRIGATION WORKS. 

See ACT I OF 1858. 



J. 



JUDGE, CHANGE OF 

See Finding. 

JUDGE, PROSECUTION OF 

See ACT X OF 1872, ss, 167, 169. 

JUDGMENT. 

A Judge may, at the close of the hearing of a suit, 
state at once orally the judgment which he in- 
tends to record and deuver. [18th November 
xoO«/.J ••• at. ».. ... *•« ... o yiii 

JURISDICTION. 

1. — ^The fact that the cause of action arose within the 
jurisdiction of the Civil Court gives the Court 
jurisdiction in Civil Suits irrespective of the 
residence of the defendants. (5th November 

loOt^.l *•• ••• ••• t*i ••• ••• O IV 
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JURISDICTION— confi/iwed. Vol. Pagk. 

2. — ^I'he Joint Magistrate of Tellicherry has no juris- 
diction to try a resident of Mysore for criminal 
acts done in Mysore. [2 1st November 1870.] 6 Hi 

See ACT XVIII OP 18M, s. 26. 
ACT I OF 1868, 8$. I, 8. 
ACT I OF 1859, s. 88. 
ACT XXIV OF 1869L f. 48. 
ACT XXV OF 186], ss. 23 D, 38, 228, 820, 405. 

act xiii of 1864, $. 71. 
housb-bbxakino. 
Magistrate. 

Begulation IX OT 1816^ 
Sj7B-Magistbatx. 



KA'VA'LGA'RS. 

See ACT XXiy OF 1869, $. 43. 

KURNUM. 

See ACT X OF 1872, s. 138. 

LANDLORD AND TENAJSfT. 
See BioiiNG. 

" LEGALLY BOUND." 

See ACT XLV OF I860, ». 177. 

LEGISLATIVE ACTS, LANGUAGE OP 
Fee ACT I OF 1868. 

BIQUOR, 

See ACT III OF 1364, s. 22, [Madras] 



MADRAS CIVIL COURTS' ACT. 
See ACT III OF 173. 

MAGISTRATE. 

• • 

1. — A Magistrate has no power to sei^se theproperr 
ty of a person convicted by him when the pier- 
son convicted ha« not been directed to pay a 
fine. Nor has a Magistrate power to take pro- 
perty from one defendant and give it to another 
defendant. (16th January 18§9.) ... ... 4 xxviii 

2.^— Where the Sub-Magistrate dismissed a charge 
of theft without enquiry. Held, that the District 
Magistrate might institute a fresh enquiry into 
th/B complaint. [17th Jun|B 1870.] .•• ... 5 xxxi 
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UAGmTRATE— continued. Vol. Paqb. 

3. — ^A complaint of theft of cocoanuts valued at 
1 anna and 8 pies was made to a 3rd class 
Magistrieete ^bo riBtdrhed the petitiotr to the 
complainant^ with an endorsement that he 
should obtain redress from the Village Magis- 
trate. Held, that the procedure of the Magis- 
trate was unauthorised. (18th December 1873.) 7 xxxi 

See ACT I of 1858, $s. h 6. 

ACT I OF 1859, s. 83, cl. 5. 

ACT XXIV OF 1859, s, 48. 

ACT XlXV OF 1861, sf, 16, 61, 163, 228, 296, 301. 

House-breaking. 

Power to mRKCT committal^ 

Regulation IX op 1816. 

Sub-MagIstratb. 

MAINTENANCE. 

1. — The rejection of an application for mainte* 
nance made by the wife of a Christian who had 
reverted to Sfinduism and married a second 
wife is not warranted by the decision reported 
in 3 Madras High Court Repotts, 7 (18th 
February 1868.) ... 4 iii 

2,-^Form of warrant of imprisonment on failure to 
pay maintenance amended by omitting the 
word " civil'' before *' Jail/' [23rd Febru- 
ary 1871.] ••« •«. •«• »,, •«• 6 xx 

See ACT XXV OP 1861, s. 316. 
ACT X OF 1872, s.. 636. 

MASTERS AND WORKMEN. 
See ACT XIII OF issgf, 

MERCHANT SHIPPING ACT. 

See ACT I OF 1869. 

MILITARY CANTONMENTS. 

See ACT I OF 1866. 

MISCHIEF, 

1 . — To constitute the oflfeiic^ of mischief according 
to the Penal Code, the act done must be shown 
to hffve caused deatrtlction of sOm6 f^rbperty or 
inch a change in the property or the situation 
of it as destroy* ot ditiiinisTxes it^ valiie or utili'tjr 
or affects it injuriously. The probable conse- 
quential damage to other property would not of 
itself constitute mischief, (22nd October 1868 J 4 xvi 
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MISCHIEF— coTifmti^d. Vol. Page. 

2.«— Theaccnsedwere convicted of misciiief. Thefacta 
were that whilst the accused were employed in 
floating timber through a bridge some of the 
logs struck against the arch of the bridge^ Held, 
that the conviction was bad. [4th November, 

J o7 U« J .•• ••• ••• •.. ■.. «•• ** *^ 

See ACT XLV of i860, t8. 405. 

Cattlb. 

Enhancbxent of Punishment. 

MITIGATION OP SENTENCE. 

See AOT X OF 1872. 8. 40b, 428, 

MONET PAID INTO COURT. 

If money is brought into Court under process of 
execution, and the party entitled to it or his 
vakil is present to receive it, the Court shall 
cause it to be paid over immediately. (29th 
October 1869.) 5 ii 

MUNICIPAL COMMISSIONERS. 

See ACT XLV of i860, «. 443. 
ACT III OF 1871, [Madeas.] 

MUNSIP. 

A Munsif has no jurisdiction as a Small . Cause 
Court to take cognizance of a suit against de- 
fendants not resident within his jurisdiction. 
[25th February 1867.] ... 3 xxiv 

See Witness. 

N. 

NEGLIGENCE. 

See ACT XXV OF 1861, 88. 289, 338, 

NOTES OP JUDGMENT. 

See ACT VII OF 1870, Art. Vii. Beh. 1. 

NOTICE. 

See ACT XXV OF 1861, 8. 219. 

Bail. 

o. 

OATH. 

The Conrts no longer possess the power of settling 

cases by " oath." (3rd March J 868.) 4, iii 

[Bat see the Oaths' Aet, No. X of 1878.] 

OBSTRUCTION TO SEIZURE. 
See Weitiho. 
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OFFENCES IN FOREIGN STATES. Vol. Page. 

See ACT I OF 1849. 

OFFENSIVE TRADES. 

See ACT X OP 1865, 8. 114, [Madras.] 

ORAL JUDGMENT. 
See Judgment. 

ORDERS. 

Copies of every order which determines^ or dis- 
poses of^ a matter sub-judice should be submit- 
ted to the Court of Session^ as also copies of 
every proceeding passed by a Magistrate with 
full powers on review of the calendars of the 
Sub-Magistracy. But orders originating on 
enquiry or relating to process issued during an 
enquiry are not within the Rule of the High 
Court of the 17th November 1868. [16th 
November 1869.] 6 vii 

See Appeal. 



PENAL CODE. 

See ACT XLV OF 1869. 

PENALTY. 

See ACT XXV OF 1861, s. 219. 

PERMITS. 

See ACT III OF 1864, s. 22, [Madeas.] 

PLEADER. 
See Appeal. 

PLEDGE. 

See Cbiminal Breach of Tbust. 

PLEDGEE. 

See " Dishonestly.'' 

POLICE ACT. 

See ACT XXIV of 1869. 

POLICE CONSTABLE. 

See ACT XXIV of 1869, s». 10, 44. 
ACT X OF 1872, «. 426. 

PORT BLAIR. 

See Fine, 
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POWER OP REVISION. Vol. Page. 

See Revision. 

POWER TO DIRECT COMMITTAL. 

The Session Court is the only aathority exnpowered 
by law to direct a committal. [9th Febmaiy 

aOOv. I ••! ••• ••• f.« ... %•« 4 JL2LXI 

PRELIMINARY ENQUIRY. 

Each preliminary enquiry should be conducted to a 
close as quickly as the circumstances of the case 
will permit. [21st June 1871.] 6 xxix 

PREVIOUS CONVICTION. 
See Adultebt. 
Charge. 

PRISONER. 

l.«-A Judpfe should not refuse to try a prisoner 
brought up in chains to stand his trials but he 
may direct the removal of the fetters unless 
satisfied by a representation from a proper 
officer that they are necessary. [24th August 

Xo0«/*j ••• ••• ••• ••• ••• ■•• « iXiX 

2.— A deaf and dumb prisoner was convicted of an 
offence. Upon the trial no attempt was made 
to communicate with the prisoner respecting the 
charge against him. The High Court quashed 
the conviction. [5th December 1870.] 6 vii 

PRISONER'S STATEMENT. 
See Cautionino Prisoner. 

PROBATE. 

See ACT X OF 1866. 

PROPERTY. 

See Magistrats. 

PUBLIC FOOT PATH. 
See Criminal Trsspass. 

PUBLIC SERVANT. 

See ACT XLV of i860, «. 409. 
Criminal Breach op Trust. 

PUNISHMENT. 

See ACT III OF 1865, [MADEits.] 

PURDANASHEEN. 

See Deposition. 
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n. 

RAILWAY ACT. Vol. Page. 

See ACT XVIII of I864. 

ACT III OF 1866, [Madeas.] 

ACT XXV OF 1871, ». 21. [Mapkab.] 

RASHNESS. 

See ACT XLV OF 1860, 5, 338. 

REASONABLE NOTICE. 
See Bail. 

REASONS. 

1. — Sessions Jadges should record their reasons for 
confirming, reversing, or modifying the sen- 
tences or orders of the Magistrates. [10th 
December 1869.] ... ... ... ... 5 xii 

2. — Defendants were charged with theft, and on 
their appearance before the Sub-Magistrate 
were bound to appear from that date until the 
close of the trial. On the next day when the 
case was called on, defendants were not pre- 
sent, but they appeared the following day. 
The Sub-Magistrate heard what they had to say 
and directed the penalties on the forfeited re- 
cognizances to be levied from the defendants. 
If eld, that there was no ground for the inter- 
ference of the High Court as a Court of Revi- 
sion ; that there was nothing illegal in requir- 
ing defendants to execute such a bond, and 
that no notice was necessary before proceeding 
to enforce the penalty. [17th November 1871.} 6 xxxix 

RECOGNIZANCE. 

See ACT XXV OF 1861, s. 219. 
SUBOBDINATE MAGISTRATE. 

RECORD. 

Copy to be forwarded without unnecessary delay. 

[28th August 187L] 6 xxxv 

REGISTER. 

See ACT XX OF 1866, »• 17, cl, 2. 

REGISTRATION. 

See ACT XX of 1866, «. 17. 
ACT Vm OF 1871, 8. 17. 

REGULATION IX OF 1816. 

This Regulation confers no jurisdiction on a Magis- 
trate of a District to extend a limited jurisdic- 
tion. [27th November 1871.] 6 xliv 

See ^CT XXV of 186], w. 23 D; 36. 
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REGULATION XI OF 1816. s, 10. Vol. Page. 

ScnbYillaqk Maqistbatb. 

REGULATION XII OF 1816. 

See ACT VII OF 1857, 8. 8. 

REGULATION XIV OF 1816, s. 22. 

When a suit is remitted by order of an Appellate 
Court for re-hearing or finding on an issne, the 
proceedings on such order must be regarded as 
farther proceedings in the trial of the suit, and 
consequently under this Act a Vakil cannot 
change sides and hold a Vakalatnamah for the 
party opponent to the one for whom he appear- 
ed at the first hearing. [8th April 1869.] ••• 4 zliii 

REMOVAL OF HOUSE. 
See Sub-Maqistbatb. 

REMOVAL OF PRESIDING OFFICER. 

See Finding. 

REPEAL. 

See ACT I OF ises, 9. 6. 
REPORT OF CHEMICAL EXAMINER. 

See ACT X OF 1872, s. 380 A. 

RESPONDENT. 
See Appeal. 

RETENTION PENDING APPEAL. 

See ACT VII OF 1870, 8. 31. 

REVENUE OFFICERS' SUMMONS. 

See ACT III OF 1869, [Madkas.] 

REVIEW OF JUDGMENT. 

The stamp fee on an application for review of 
judgement must be csJculated on the amount 
which would be obtained if the review were 
granted^ and not necessarily on the whole value 
of the suit. [1 6th January 1872.] 7 i 

See ACT X OF 1872, 8. 65. 

REVISION. 

1. — ^A sentence duly passed and recorded cannot be 

revised by the Judge. [13th November 1868.] 4 
2.-— When the evidence upon which a prisoner is 
convicted by a subordiniftte tribunal of an offence 
within its jurisdiction discloses an offence of a 
graver character without the jurisdiction of that 
tribunal^ the High Court may quash the con- 
viction and sentence for the minor offence and 
direct a trial before a tribunal havii\g jurisdic- 
tion for the graver. Whether it will do so or not 
is a question simply of expediency. [1st May 

AOi ^.J ((« ,,, ,,, ,,, 
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MOttT OF WAY. Vol, JPam. 

See ACT xtv OF 1861, s. 32a 

MGOROUS IMPEtSONMENT?, 

See ACT VI OF 1864. 

ACT? XXtV OF 1869, «. 48. 

tllOT. 

1. — ^in a case ol a veYv seriotis riot the ribtei^s weird 
acquitted by the Magisti^te because he thought 
they might hare consideted their act justified 
because the pi^cession Was illegal by Virtue ol 
some orders which did not appear^ Which 
Inight have been eMcacious in point of law^ 
Held, that the order of acquittal Was bad in 
law. [8th Januai^ 1873 J ..• ? xxxt 

2-. — ^The law confers (certain conditions being first 
complied with) oil landholders^ and their au- 
thorized affeiits^ power to distrain the Inoveable 
property of their teliafits foi'the recovery of ar- 
rears of i^ents due by thetn. In all such cased 
the landholder, acts upon his own responsibility^ 
and if ^ in the alleged exercise of this power hd 
attempts to seize the goods of his tenant when 
no rent is in arrear, mere obstruction to the 
seizute is not an offence. [17th November 1875.] 8 Xi 

tlOBBERt. 

See ^' DlSfiONlBSTLY.*^ 

RULE OP PRACTICE. 

Proceedings of Sadr Court, 26th August 1823> an- 
nulled. [2f8«h November 1870.] 6 Vl 

See Obdeb. 
BALE CERTIFICATES. 

See ACT VUI of im, a. 259. 

SALT. 

Being in possession of salt eartt frotia whicli salt 
may be; mannfactared with the object of mak- 
ing salt is an offence under the Salt laWSi 
[Ist Joly 1869.] 4, liii 

SANCTION TO PROSECUTE. 

See ACT X OF 1872, M. 169, 468. 

SCHEDULE. 

See ACT xyiu op 1869. 

8 
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KEGZiAnos n or leie. «. m^ vol. 

fafiTTTifcgr KftOHixus- 

BEGUiATioK xn <W leiL 

Sea ACT TU or US, >. S. 
BBGUL&TION XIT Of ISlfi, ■. XL 

Wkasant ii ftmattmi hf odvof aBA]i|Maito 
Comt far I II huw "iBft cr ftifiag oa an iimi, die 
|BuciBediBgif» ^K^ order HBit Iw ngsrdedas 
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eonwqMtir k^v Oh Aet » Takfl tmrnaak 
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pf^ off>i Mi g» i ta> AeoaefarwkMKheapfieu^ 
edattbefiatkBH^. [SA Afinl 1869.] ... 4 
REKOVAL OF HOUSE. 
See SuB-KAmnuxK. 

BEMOVAL OP PRESIDING OFFICER. 

See Fin>i>a. 
REPEAL. 

See ACT I OF lan. A «. 
REPORT OF CHEMICAL EXAMINER. 

See ACT X OF IBTt, «. mX 
RESPONDENT. 
See ApTKAL. 
RETENTION PENDING APPEAL. 

See ACT ni or 1870. *. n. 
REVENUE OFFICERS* SUMMONS. 

See ACT Ul OF 18M [Maoui.] 
REVIEW OF JUDGMENT. 

Tbe rtemp fee on an sppUcation for review o{ 
jodgment miut be adcal&ted on tiut amount 
wluch would be obtuned if the review were 
granted, and not neceesMily on the whole valatt 
of Uie Bnit. [16th Janiury 1872.] ... 
See ACT X OF UTX, (. u. 
REVISION. 

1,— A •eotence duly puwd and recorded cannot be 

reriiedby theJodge. [ISUi November 1888 1 

2.^Whm tbe eridence apoa which a prisoner u 

ooavictedbyaaabordinatetribtuiAl of an offence 
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RiOHT OF WAY. Voi 

See ACT XlV OF 18B1, i. 320. 

ElGOROUS IMPEtSONMENT* 
See ACT VI OF IBM- 

ACT XZtV OF 18119, j, iS. 

KIOT. 

1. — in a case of a rely BeriooB riot the rioters werd 
acquitted by the Magiatrate because he thoaght 
they might hare coniideied their act jtutined 
because t^ pHooeBsion Was illegal by virtne of 
some orders whicb did not appear^ Which 
tnight have been efficacious in point of law. 
Held, that the order of acquittal Was had in 
law. [8th Januaiy 1873.] 

Sl — The law confers (certain conditions beitig first 
complied with) oh landholders, uid their aa- 
thonzed ^entB, poWer to distrain the moveable 
proper^ ot their teiiatitB for the recovery of ar- 
rears of rents due by them. In all such cases 
the landholder, acts npon his oWn responsibility, 
and if, in the allied exercise of this power he 
attempts to seize the goods of his tenant when 
bo rent is in arrear, mere obstmctiob to the 
seizure is not an offence. [17th November 1875.] 

lOBBERt. 

See " DisSoHBSTLT.*' 

;ULE OF PRACTICE. 
: Proceedings of Sadr Court, Siith August 1823i an- 
il nulled. [28th November 1870.] 6 

ic See Obdkb. 



ILB CERTIFICATES. 
See ACT VUI or 1869, J. 269. 
lotbe ^^LT. 

^ia Being m possession of salt earth frotn which salt 
Fence ?^y V mannfectared with the object of mak- 
„f a ^°B Bait is an offence under the Salt laws. 
JJJ [1st July 1869.] 4, 



^CTION TO PROSECUTE. 
■Ik act X OF 1872, M. 169, *«8, 
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SECURITY FOR GOOD BEHAVIOUR. Vol. PAaa* 

See ACT XXV op ISei, ss. 296, 801. 
ACT XLV OF I860, s. 224. 

SENTENCE. \ 

1. — ^A Sessions Judge lias no authority to suspend 

his own sentence. [l7th January 1868.] ... 4 ii 

2. — ^Where prisoners are convicted of separate offen- 
ces^ a i^eparate sentence should be passed on 
each case with a direction that the imprison- 
ment in the second case should begin on the 
expiration of that on the first and so on. [I5th 
January 1869.] »«. ,,, ... .••4 xxvii 

3. — ^A Sessions Judge has no power to suspend a 
jsentence in a case in the absence of an appeal. 
[25th October 1869.] 6 i 

4.— Where a Magistrate convicts a person of an of- 
fence he is bound to pass some sentence. [11th 
August 1869.] « ... ... 4 licyi 

£.— To enter upfiiidiTigs on every head of charge is 
not only not illegal but the most convenient 
course. Where the acts constituting the of- 
fence are founded on one single continuous 
transaction^ sentience should only be passed for 
^he principal offence. [20th December 1871.] 6 xlyii 

See Altebation of Sentencb. 

Fine. 

Revisiok. 

SESSIONS JUDGE. 

1» — ^Where in a trial before a Sessions Judge with 
Assessors^ the prisoner pleads not guilty and 
the Public Prosecutor does not offer evidence in 
support of the charge^ the J udge ought to in- 
struct the Assessors that they are bound to find 
the prisoner not guilty. [9th March 1869.] ... 4 xxxii 

2.— A Sessions Judge has no power to direct a Divi^ 
sion Magistrate to cancel his proceedings re- 
viewing the calendar of Magistrates subordi- 
natetohim. [18th August 1873.] 7 xxvn 

See Reasons. 

SeIjitence. 

SMALL CAUSE COURT. 

See ACT XI OP 1866. 
ACT VII OF 1870» 

MuNSir. 
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SPIRITUOUS LIQUOR. Voir. Paqb. 

See ACT I OF 1869, 8. 30, [Madkas] 

Beeb, 

STAMP. 

1, — With the exception of the deposition of the 
witnesses^ and the docnmentaiy evidence and 
copies of final sentences or orders passed by 
Criminal Courts^ which parties desirous of ap« 
pealing from such sentence are required to fil& 
with their petition of appeal^ when the party 
desirous of appealing is in confinement under 
the operations of the sentence or order at the 
time that he applies for a copy of the same^ 
copies of any part of the record of a criminal 
trial can only be furnished to applicants on 
stamp paper. [26th July 1867.] ... ... 4 Iviii 

2, — The exemption of the Government of India, 
dated the 19th September 1870, cannot be ex- 
tended to copies of the statement of the evi- . 
dence and grounds of conviction. Persons de- 
sirous of obtaining copies of such documents for 
the purpose of appeal must furnish stamped 
paper on which the copies are to be written. 
[5th January 1871.] 6 xii 

See ACT X OF 1862. 

ACT XVIII OF 1869. 
ACT VII OF 1870, 

Review of Judgment, 
STATEMENT, 

See ACT X OF 1872, 8. 19. 

Cautioning Prisoner* 

SUB-MAGISTRATE. 

1. — ^A Sub-Magistrate cannot bind over witnesses 
by recognizances to appear before himself. 
The proper cause to enforce attendance is by 
summons^ and^ if that fails^ by , warrant. 
[ISth March 1868.] .,. ... 4 vi 

2.— [31st October 1868.] „ xvii 

3«"""[-L)o.} .., ... ».^ ••• ,,, ..^ ^j xviii 

4,— A Magistrate of the District has no power to 
direct a Subordinate Magistrate to commit 
for trial in the Sessions Court accused persons 
who have been discharged by the Subordinate 
Magistrate^ and such committal when made by 
the Subordinate Magistrate is illegal- The Ses- 
sions Court is the only authority empowered by 
law to direct a committal. [9th February 1869.] 4 xxxi 
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SUB'UAQISTR ATE— continued. Vol, PitOi, 

6, — Orders by Sab-Magistrate, in one case directing 
the removal of a house on the ground that it 
was in a dangerous and dilapidated condition, 
and in the other directing the removal of a 
granary on the ground that it had been impro- 
perly erected upon land required to be kept 
unoccupied for common purposes, were set 
aside by the High Court because the Sub*Ma* 
gistrate acted without jurisdiction. (12th 
February 1869.) 4 xxxv 

6. — A Sub-Magistrate has no power to dismiss a 
charge under Section 403 of the Penal Code 
for non-iappearanoe of the complainant under 
Section 259 of the Code of Criminal Procedure. 
[24th March 1869.] •- 4 :^Ii 

7« — A commitment by a Subordinate Magistrate to 
the Sessions Court with respect to onences not 
exclusively triable by the Sessigns Court is 
^od. [23rd January 1871.]. •• .,, ... 6 xvii 

See ACT I OF 1868, [MadbasJ 

SUCCESSION ACT. 
See ACT X OP 1866, 

SUMMONS, 

1. — ^Magistrates may, under the Criminal Procedure 
Code, issue summonses for services upon wit- 
nesses beyond the limits of their Districts. 
(18th August 1861.) a V 

S. — The accused was convicted upon a charge that he 
being summoned as a defendant in a case of 
trespass, left the Court without permission and 
thereby disobeyed the summons. The Sub- 
Magistrate gave the accused a verbal order to 
appear when required^ but he did not adjourn 
the case to any particular dw. Held, that the 
conviction was bad. (22nd [December 1870.) ... 6 35: 

8. — When defendant was summoned to appear before 
a Magistrate on a certain date, but the summons 
did not specify the place of appearance ; Held, 
that the Magistrate ought not to have passed 
an ex pa/rte order in defendant's absence, as 
there was no failure to appear because no place 
was specified at which the petitioner was to ap- 
pear. [30th November 1874.]... ... ... 7 ajUiJ 

See ACT XLV of iseo, s. 174. 

-^CT m OF 1869, [Madras.] 
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SUNDAY. Vol, Pagk. 

Arrest under Civil process of a Mofusfiil Coxirt on 
Sunday is legal in this country. [30th July 
1869J ... -^ 4 Ixii 

See Sentekob. 
Whipping. 

TAHSILDAR. 

See ACT III OF 1869, [Madras.] 

THEFT. 

l^ — ^A conviction for theft under the Penal Code is 
illegal if the owner has given up all property 
in and all possession of the object of the alleged 
theft. [6th February 1869.] 4 xi^ 

2, — Two persons were committed for trial, the 1st 
prisoner for adultery, enticing away a married 
woman, and theft, and the 2nd prisoner for abet- 
ment of the enticing away and theft. The 
ist prisoner was acquitted of the charges of 
adultery and enticing away. Held, that not- 
withstancling the acquittal the prisoners were 
not entitled to be discharged without trial on 
the cha^e of theft. (16th May 1870,) ... 5 xxiii 

3,— -The moving by the san^e act which effects the 
severance may constitute a theft;. (22nd October 

JLo # v/«^ ••• ••• ••• ••# ••■ ... XXXV4 

4^ — Accused wag convicted of theft of paddy. The 
facts were that prisoner was found in possession 
of rice not thrashed in the usual way, and that 
having no paddy land of his own, he failed to 
account satisfactorily for the possession of the 
rice. Held, conviction bad. (ISthFebruary 1873.) 7 xix 

See ACT X OF 1872, «. 44. 

Confession, 
Magistrate. 
Becqgnizance, 

TENANT. 
See Eiot,* 

TODDY. 

1, — Sweet palm-. juice, which, by ej^sure to the ope- 
ration of natural causes, ferments and becomes 
toddy, is as much manufactured by the person 
who exposes it as if the same result were pro- 
duced by the process of distillation. [17th June 

*Oil/»_| «.. ••• ... • t.t ... **,« O XX Yi 
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THODBY—conlinued. "^^l. 

2.— Prima facie, toddy is fermented palm-jaice. 

[2 Ifit October 1870.] 5 

8.— The High Court did not however intend by this 

definition to define toddy as a matter of law. 

[4th January 1871.] ... --- • 6 

See ACT lU OP 1804, [Madeas] 

TOWN. 

See ACT XXI OF 1859, $. 49. 

TOWNS' IMPROVEMENT ACT. 

See ACT X OP ia«fi, [Madras.] 
ACT III OP 1871, [BHadeas.] 

TRANSPORTATION, 
See FiNB, 

TRESPASSER. 

See ACT X OP 1872, eh. 22. 
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UNCOVENANTED. 
See ACT VII OP 18fiT. 

UNCORROBORATED EVIDENCE. 

See Accomplice. 

UNSTAMPED DOCUMENT. 

See ACT XLV op i860, ».. 477. 



VACCINATORS. 

See ACT XLV OP iseo, 8. 177, 

VAKALATNAMAH. 

See ACT X OP 1872, 8. 186, 

VAKIL. 

The practice of admitting private Vakils to defend 
parties in Criminal Courts is not ille^l. ' It is 
discretionary with the Magistrate to near such 
agents or not, (11th November 1874,) 

See Extortion. 

Regulation xiv of 1816, s. 22, 

^^ VALUABLE SECURITY." 

See ACT XLV of i860, s, 47t. 
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IMDBX TO TflS UAOSAS HICIH COURT BULINOS. 03 

VALUATION OF APPEAL. Vol. Pagb. 

See Appeal. 

VERBAL ORDER. 

See ACT XLV op i860, 8, 171 

VEXATIOUS COMPLAINT. 

See ACT XXV of 1861, 8. 270. 

VILLAGE KAVALGARS. 

See ACT XXrV op 1869, «. 48. 

VILLAGE MAGISTRATE. 

A Village Magistrate has no jarisdiction to impose 
a fine upon a person who uses abusive language 
to him in the course of a trial under Section 
10, Regulation XI of 1816. (26thJttly 18700... 5 xXxiil 

See ACT XLV OP 1860, s. 174. 

VILLAGE SHROFF. 

See ACT XLV OF 1880, «. 409. 

VILLAGE WASTE LANDS. 

See ACT XLV OP 1880, 8. 447. 

WARRANT OF DISTRESS. 

See ACT XVlII OF 1864i s. 84. 

WASTE LANDS. 

See ACT XLV OP i860, 5. 447. 

Gheatikg. 
WAY— RIGHT OF 

See ACT X OP 1872. 

WHIPPING. 

See ACT VI OP 1864. 

ACT X OP 1872, 8. 310. 

WILFUL DISOBEDIENCE* 

See ACT I OP 1859i 8. 83, ch i, 

WITNESS. 

A Munsif ought not to be callc^d on to depose 
as to what took place before him in the course 
of a trial which he was conducting as Munsif. 
(27th November 1871.) 6 xlH 

See ACT XLV OP i860, s. 174. 

ACT X OP 1872, 8S. 19, 103, 260, 318* 

Sub-Magistbate. 
Summons. 



64 llsTDtX to tHE MADRAS filGfi COtTBt BtJLiHOS. 

WORKMEIN, Vol. Pag^, 

See ACT XIII OF 1869. 

WRONGFUL CONFINEMENT. 

Two Police Constables and two Village Officers were 
convicted of wron^ol confinement and abet- 
ment thereof . The village Officers maliciously 
directed the arrest of certain persons for resist- 
ing the detention of certain pk^ found trespass- 
ing ; Held, a good conviction. [ISth Jane 1870.] 5 ^lxxy 



